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Foreword of the author:

This report as mentioned above has been prepared as a deliverable D2 of the Pan-European Survey on the Legal and Organizational Issues associated with fraud detection in the health care domain. As such it is an integral part of the project iWebCare belonging to the EU/6FP/IST i.e. Information Society Technologies Programme. 

In view of this its general ICT/IST and web based orientation, the project has - also by its overall methodology strictly - tried to apply the same technologies as the whole Lisbon strategy on e-Europe in general and the IST programme in particular i.e. the most efficient and wide utilization of the backbone of the entire Lisbon strategy i.e. ICT - Information and Communication Technologies and in particular all the resources and capabilities of its main representative – Internet and the worldwide web. 

Accordingly, also this report offers its full technological utilization and multimedia and hypertext orientation especially in its electronic form where direct links to wide range of various supporting and additional sources of information on Internet and/or web could be fully utilized. 

In conclusion to his foreword, the author would like to thank to all those who in one or other way have helped him in conducting this kind of research and to prepare this final research report viz. to his PhD. students as members of the project team from the e-Europe Research & Development Centre (www.fn.uniba.sk/erdc) at the Faculty of Management of the Comenius University at Bratislava: Mgr. E. Benova, Mgr. N. Hlivarova, Mgr. B. Baratiova, as well as to his numerous 4th year graduate students in the MIS course who helped in the Internet and web oriented survey and also to many – too many to name them all here - external partners among them especially to Mr. R. Kakas from the Ministry of Interior of the Slovak Republic for his invaluable cooperation and advice and also to those interviewees who responded to our inquiries, etc.  Our thanks go also to Dr. George Konis, iWebCare Project Coordinator and Mr.K. Kassis, Work package 1 Leader  for their support to this task.   
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1. Introduction

The main organization of the iWebCare project is described in the Description of Work (DoW) as part of Annex I to the Contract, which, among others on the page 52 (see in Annex A), outlines also the entire scope and main purpose of this particular task i.e. the Task 1.2 Analysis of legal and organizational issues regarding the fraud detection and prevention in the health care domain. 

1.1  Purpose of the analysis of legal and organizational issues in the health care in general and in the fight against fraud in the health care in particular

The main purpose of this particular task 1.2 and the analysis of legal and organizational issues is to identify and analyze the main legal and organizational issues as applied in the existing systems of the health care domains in the EU-25 countries and thus to create an initial legislative and organizational bases for their incorporation in the future Integrated web services. Accordingly the results of this analysis of legal and organizational issues will effect also the establishment of data validation fraud detection e-services in the EU e-Government framework of the e-Health care. In this respect the main purposes of this analysis could be summarized as follows:

· To document and analyze all relevant legislative issues as existing in the current system of international law in the area of health care in general and in the fight against fraud in the health care in particular

· To document and analyze all various aspects of the practical application of the above international legislation on the national level of individual member states of the EU-25 

· To document and analyze organizational issues of the fight against fraud in general and in the health care in particular on the international as well as national level of the EU-25 member states

· To document and analyze the current EU legislative framework for the practical implementation of the e-Europe and its e-Government strategy including e-Health in the EU-25

· To conduct a comparative analysis of the situation in the legislative and organizational framework of the fraud detection and prevention in the health care domain in the EU-25 with the situation in the USA as a representative of non-EU member countries of the OECD and also the target of the EU to be achieved within its Lisbon strategy

· To draw some main conclusions and recommendation from the particular analyses for the further proceeding and improvements in the legislative and organizational issues of the fraud detection and prevention in the health care system in the EU-25 in general

· To draw some main conclusions and recommendations regarding application of legal and organizational issues from the particular analyses for the further proceeding in the main task of this iWebCare project i.e. in the design and development of an Integrated web services platform for the facilitation of fraud detection in health care e-government services 

1.2  Application area for the results of the analysis in the health care in general and in the fight against fraud in the health care in particular  

As mentioned above the main application areas of the results of the particular analysis of legal and organizational issues related to fraud detection and prevention in the health care domain will especially be:

· Within the future Integrated web services platform for the facilitation of fraud detection in health care e-government services will be on the national levels of the particular fight against fraud in the national health care systems of the EU-25 member states. For these Integrated web services, the results from this research report will serve as its main legislative basis in order to make it fully compatible with  the requirements of the International and community laws and thus applicable also on the national levels of the EU-25 member states 

· The main results and conclusions of the particular analysis will be directly or at least indirectly applicable also in some other areas of the general fight against fraud and its various forms including corruption also outside the national health care systems i.e. in various other areas of the overall socio-economic life in the EU-25 member states like e.g. education, public administration, justice, etc.

· As our approach towards the particular analysis of the legal issues has been based on the wider international framework and thus covering not only the legislation of the EU but also other areas of the particular international legislation like e.g. those of the OECD, the UN, the Council of Europe, etc. it is possible to expect that some of the main conclusions and recommendations could find its practical application also in the wider context of the membership of these international organizations and/or groupings of states. 

1.3  Main problems and weaknesses as encountered during the Pan-European survey 

As it has been anticipated on the basis of experience from some other similar surveys in general and especially those devoted to the fraud in the health care domain – like e.g. one conducted by the EHFCN – the European Health Fraud and Corruption Network [1], the survey has not been met by a big enthusiasm on the side of the particular surveyed subjects. In general it has been so due to the following main reasons:

· In many EU member countries has been a general perception that the particular country is free of any such negatives like fraud, corruption, bribery, etc. In some other countries, most institutions being addressed by this project have not responded to any of our inquiries at all or if there was any response then only in that sense that they are not that right institution and/or partner that has to be addressed in this issue. 

· In some other countries their not so cooperative attitude towards this survey has been caused by some their misunderstanding as if they become involved in this agenda they would somehow become also a part of the problem itself i.e. they could be viewed as being to some extent responsible for the possible negative image of their country, institution, etc. Moreover, if the whole survey had to be conducted as a kind of a voluntary activity that is otherwise not directly related to their professional activities. 

· In case of some other potential partners i.e. those who have this kind of activities i.e. fight against fraud, bribery, corruption directly in their job description, their attitude have also been not much enthusiastic as they argued that they have – with as usual limited capacities - first of all to fight against those negative and/or criminal activities and thus they do not have much time to be involved in addition yet in a kind of research whatever relevant one

· In general the response to our inquiry related to our intention to conduct in all EU-25 member states the particular part of our Pan-European survey was in general the same as mentioned above i.e. institutions we have approached in this respect either have not been “the most suitable” for helping us and/or to be directly involved in this survey. As a rule they recommended us to contact in the matter some other specific institution or just simply somebody else. 

· In this respect has not helped us much even the fact that we have clearly stated that this is a project not only officially approved and sponsored by the EU under the framework of the EU/6FP/IST but also one of the projects directly related to the implementation of the Lisbon strategy on e-Europe in the area of e-government and e-health as the main strategic development goal of the EU-25 till the year 2010. This is quite a significant indicator on the fact how some member states of the EU-25 have in practice viewed implementation of the Lisbon strategy of the EU that at least “on paper” has officially been approved by all “old” EU-15 yet in year 2000 and later also by all 10 NMS. 

· Especially, approach among the most NMS towards this project in general and especially to its Pan-European survey in particular have not been up to our expectations if we realize at least two important facts. The first one being, that not so long ago when being just candidate countries for accession to the EU, all of them voluntarily – as non members - joined the Lisbon strategy and all its various Action Plans, strategies, etc on e-Europe+ and of course very actively prepared their respective national strategies, action plans, etc.. But now just about two years after the particular accession, their approach and enthusiasm in this direction has almost totally vanished away. The second important fact in this respect has been the fact that right the most of the NMS are unfortunately among those countries that according to many independent international surveys, rankings, etc. and mainly by their own citizens are not only viewed but also belong among countries directly effected by negative developments in their health care systems. In the case of some of these NMS their worldwide rankings in corruption as a form of general fraud is even worse than those of some developing countries as we demonstrate it later in this research report. 

· Hence, in view of this reality especially in the health care domain it would be in their most selfish internal interest to support and very activity, any – and we repeat again any not only those belonging to the EU/6FP/IST - project, survey, activities that could help them in any form or way in their fight against fraud, corruption, bribery and thus supporting their numerous national strategies in that fight including various campaigns, programs, strategies, etc. like “clean hands”, anti-corruption legislation, etc. They should still remember that the Copenhagen criteria [2], in this case especially the first one on “functioning democratic institutions and respect for law” and also the third one regarding their “ability to take over all duties and responsibilities following up from their EU membership” respectively have not been criteria only for the EU candidate countries. Even more they have to be ones fully and permanently respected by all EU member states and of course not only by new ones! 

· In summary to this issue we could state that member states of the EU-25 by their rather indifferent attitude towards this survey have demonstrated also their misunderstanding of such crucial strategic goals of the EU - they have also officially approved - like the Lisbon strategy on e-government and e-health, the ERA – European Research Area and of course also the worldwide fight against international crime, corruption, etc. In this last case it does not need to be stressed enough that this worldwide fight directly follows up from some of the basic acts of the United Nations System of International Laws to which most of the  EU-25 are founding signatories

· However, on the other hand for a sake of objectivity it has also to be mentioned that right thanks to Internet – that we have, from the very beginning of our research, made a real backbone of our approach - a lot of otherwise inaccessible and/or hardly even identifiable information have been found and utilized in conducting this Pan-European survey. That to some extent has finally compensated some of negative consequences made by the above serious budgetary cuts and thus the whole Pan-European survey can finally be viewed as a successful one.

1.4  Structure of this Pan-European survey report

This Pan-European survey report in addition to Introduction and Conclusions consists of the following chapters: 

Chapter 2 is devoted to the Analysis of some basic methodological legal and institutional issues and concepts related to the health care and the domain of fight against related fraud.

The third chapter deals with the results as achieved in the analysis of international legislative framework for the health care in general and for fight against health care fraud in particular as applicable for the EU on the basis of the international law of the UN, OECD, CE and some non-governmental international organizations.

The fourth chapter is devoted to analysis of legislative and organizational issues in the EU-25 countries, separately for the “old” EU-15 and 10 NMS especially those from the CEEC

The fifth chapter deals with some comparison in the particular domain of our research in the EU-25 vis-à-vis the USA as a representative of the non-EU members of the OECD and at the same time also a kind of a “target” country of the Lisbon strategy on e-Europe of which e-government and e-health are integral parts.

Chapter six consists of the summary of the main conclusions and recommendations for the further proceeding in the domain of this task, in particular those on the community level of the EU-25, member states and the iWebCare project itself  

2. Analysis of some basic methodological concepts related to the health care and the domain of fight against related fraud

There are some concepts and issues related to the main theme of our research that need at least a brief analysis so in the following parts of this report we will be able to deal with them accordingly.

Health – health care: 

The whole concept of the health and health care respectively belong among the most valued virtues of human life. Hence it is quite understandable that in all human societies and during the whole history of mankind various wishes for good health or in opposite cases for a quick and full recovery have belonged among the most common in all cultures and languages.

Legal basis of health and health care as a part of fundamental human rights

Unfortunately, not so common is the general knowledge among the general population regarding the legislative status of the people’s health, health care etc. i.e. regarding their rights for their health, health protection, an adequate health care, etc. 

As we document it in the following parts of this report, the right to health care, health protection, etc. belongs among the fundamental human rights according to all basic acts of the International law guaranteed on the highest and most universal level by such instruments of the International law as are the United Nations Covenants, Conventions, Treaties, etc. that by their legislative powers are absolutely superseding any other legislative acts.

Top international organizational provisions for health care domain  

The top guarantor of the whole system of the International law is the United Nations and its highest organs like the General Assembly, the Security Council, the Economic and Social Council. In relation to the particular health care as one of the fundamental human rights the primary responsibility for their universal unconditional observance, promotion of respect for, etc. belongs to the particular UN Economic and Social Council that annually hold two month-long sessions. One of them in the UN Headquarters in New York and the other at Geneva. When the Council is not in session its responsibilities and duties are delegated and carried out by the particular standing commissions. In relation to the health and health care are functioning three standing commissions viz.:

· Population Commission

· Commission on Human Rights

· Commission on Narcotic Drugs.

Legal basis for fight against fraud in the health care domain

Any violation of these very powerful instruments of UN system of International law including those related to the fundamental human rights in the domain of health care could bear with itself very serious and negative consequences for any violator either being that a member state or even a non-member state depending upon the recommendations of the Security Council and determined by the General Assembly. 

On the highest level any legal issues in this respect belong before the International Court of Justice that is the principal judicial organ of the United Nations. The jurisdiction of the Court covers all questions which states refer to it and all matters provided by the United Nations Charter or conventions and treaties in force. 

In this respect it is important to realize and as we have already stated that above, the health care belongs among the fundamental human rights that is – as we will deal with that further- guaranteed by numerous UN Conventions and/or other acts of International law so any violations in this respect by the state party or other violator belongs before the UN International Court of Justice in de Haag.

Violation of fundamental human rights in the health care domain as international crime

As some of those UN Conventions and Treaties applicable also to health care are these violations treating as international crime we could state that many fraudulent activities in the health care belong accordingly among the activities belong to the category of the International crime similarly like corruption, narcotic drugs, psychotropic substances, etc. 

Fraud in health care 

There exist a wide spectrum of various forms and fraudulent activities unfortunately not only on the local and/or national levels but also on the global international level regarding fraud in the health care domain. Unfortunately, right various forms of fraud in the health care domain have become one of the typical and most visible negative consequences of globalization in global international context. In view of the above what has been presented in connection with the health care in general, according to many acts of the UN system of International law, many fraudulent activities in the health care belong into the category of the International crime.

Most typical forms of health care fraud

As we have already stated above, the fraud in health care domain could have various forms in relations between various players in the domain like e.g. doctor-patient, doctor-distributor of medicines, patient-hospital, hospital-pharmaceutical companies, pharmaceutical companies-state administration, distributor-producer of medicines, insurance company-doctor, insurance company-patient, insurance company- distributor/producer, patient-patient, medical services regulator/legislator-all other players, “seminars/conferences” organized absolutely free for various partners of pharmaceutical TNC, etc.  

Why is health care domain so prone to fraud? 

The health and health care is a special area that has been attracting a lot of various forms of fraud, fraudulent activities including all its various forms like corruption, bribery, etc. To the large extent it is caused mainly by the following main factors. One is that there is concentrated a lot of money, funding for the health care coming from various sources like from the government contributions, from insurance companies, from various private resources and from individual citizens.  On the other hand in addition to enormous amount of money there exist also very special conditions under what these various funds are used. It is always under the enormous stress caused by illnesses, fears for health, treatment, recovery or directly life saving medical activities that make patients or their relatives ready for any financial and order sacrifices just to help in those health problems. Then it is only a small step to various fraudulent activities that people undergo voluntarily just in order to acquire better medical treatment, medicines, services, etc. 

Negative consequences of fraud, corruption in the health care domain

As documented by various statistics [1} it is estimated that the total potential loses in the health care domain due to fraud and corruption could every year reach as much as 30 to 100 billion Euro while across Europe the total of 1 trillion Euro is spent every year on the health care.  According to the Transparency International [7] the world spends on the health care annually 3 trillion US$ is spent on health care so it is no surprise that the domain of health care is so attractive for various forms of fraud, etc.
3. Analysis of the international legislative framework for the health care in general and for fight against health care fraud in particular as applicable also for the EU

It is an undisputable fact that good health on the individual as well as on levels of the whole regions, society, countries have played one of the most important factors and values of the human society during all its long history. Although in the changing conditions and under the different circumstances, the health and especially the good health have always been among the most important factors of ability of human beings not only to survive, but also to be able to improve their lives, to their wellbeing, standard of living and overall quality of life, etc.

Therefore it is then no surprise that gradually the good health, health care and health protection have become one of the most important values and attributes of the overall human society and not only on the national levels of individual states but also on the most wide international level.

This important role of health in the human society has gradually found its expression also in the fact that various aspects of health protection have become not only one of the most important and valued human rights but thus also one of the most important parts not only national legislations but also an integral and inevitable part of the most widest areas of the international law. 

Practically in all parts of the system of international law we found direct references to one or other aspects of the health protection that as we have already mentioned has become one of the fundamental human rights fully guaranteed by the whole system of International law that as we all know has been superceding the national legislation.

Thus for the national states, their governments the health care and protection have become not only one of the most important human rights to be guaranteed to their citizens but also a direct international duty and obligation that the states have to provide in full and without any derogations strictly according to the texts of the particular acts of international law if they do not want to take a risk to become an object of various forms of international critics and eventually also various forms of punishments, etc.

Thus the highest standard of health and health care has become one of the most fundamental human rights of every human being wherever in the world. It means the health care is among the rights that are according to the most important acts of the International law rights that are permanent since the birth of every human being and thus ceaseless and as such they do not need to be claimed, requested as they are simply given as such.

As it is clearly stated also in the United Nations Universal Declaration of Human Rights [3]:

All human rights are born with equal and inalienable rights and fundamental freedoms and as such: 

These rights belong to you.

They are your rights

According to the Article 30 of the same Declaration:

“Nothing in this declaration may be interpreted as implying for any State, group pf persons or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein” 

As among the fundamental human rights and freedoms belong also the rights to health it is evident that any acts, activities, steps, etc. taken against them belongs to the category of acts against humanity i.e. they belong among the most dangerous and most severely punishable anti-human acts. 

Just for illustration we would like now to quote at least some of the most important acts of the International law that are legally guaranteeing this important and one of the most important human rights i.e. rights to health, health care and health protection:

Already directly in the above UN Declaration [3] it is clearly stated in the article 25 that:

· Everyone has the right to a standard of living adequate for the HEALTH and well-being of himself and his family, including food, clothing, housing and MEDICAL CARE…and the right to security in the event…SICKNESS, DISABILITY…

· Motherhood and children are entitled to special care and assistance…

From the above quotations from one of the basic documents of the whole system of the United Nations it is clear that the health, medical care, security in sickness and in case of disability, special (also medical) care for motherhood and children belong among the fundamental concepts and principles of Universal Human Rights of the entire system of the United Nations i.e. organization of which every sovereign and independent country in the world is an integral part.

The importance of this health care, protection as enshrined in the basic United Nations acts international law have quite logically found its expression and application also in the whole range of various other acts of International Law either directly within or outside the UN.

In principle in this respect we could the International Law on the health care divide into several categories that for the purposes of our research we have subdivided into the following main categories:

1. UN system

2. OECD

3. Council of Europe

4. Other relevant international organizations.

3.1  Analysis of the United Nations legislation and organizational provisions in the health care domain and in fight against fraud as the universal legal framework also for the EU-25

As we have stated already above, the basic principles regarding health, medical care in case of sickness and disability are directly enshrined in one of the two basic legislative acts of the whole system of the UN as the highest authority and guarantor of the entire system of International law. In addition to the founding Charter of the United Nations [4] as the core stone of the UN system of the International Law it is right the above Universal Declaration of Human Rights that is précising further and in more details all the various aspects of the fundamental human rights – including those on the health care - as enshrined in the very first statement of the Charter of the UN where it is clearly spelled out:

“We the peoples of the United Nations determined…to reaffirm faith in the fundamental human rights …in the equal rights of men and women and of nations large and small, and…to established conditions under which justice and respect for obligations arising from treaties and other sources of international law…to promote social progress and better standard of life…”.

From this text it is clear that human rights including those related to health care are to be respected fully and without any derogation by all member states of the United Nations irrespective if they are small or large, etc. 

All these fundamental human rights are – as stated also in the above text of the Charter – further strengthened by (international) treaties and other sources of international law. First of all it is again the United Nations and its specialized agencies that have further strengthened these fundamental human rights including those on the health care by the whole system of various acts of international law. In this connection just for illustration we further present at least some of the basic UN acts of international law relevant for this project on the health care.

3.1.1 The UN International Covenant on Economic, Social and Cultural Rights

The International Covenant on Economic, Social and Cultural Rights [5] is one of those basic international treaties that according to the Charter of the UN is further elaborating the fundamental human rights including those on the health care. Specifically in its article 12 it is clearly stated that the:

“States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 

From the above text it is clear that every state as a party to this Covenant is obliged to secure all various aspects of the physical and mental health and health care to all i.e. to all its citizens from the birth.

3.1.2 The UN Convention on the rights of child

An other important act of the International law in the system of the UN is its Convention on the right of child [6] that is in more details and more specifically detailing fundamental human rights of children i.e. to that large part of population or citizens of individual states that is under the age of 18 year of age. In this case again a special attention is devoted to the various aspects of the adequate health care.
As practically all countries in the world but the USA and Somalia are parties to this Convention it is clear that all EU-25 member states are obliged to fully respect this unique act of the International law whose uniqueness is in the fact that it is guaranteeing on such a powerful international level fundamental human rights including those for the adequate health care to those who for their low age are practically directly not able neither to know these their rights nor of course to be able to exercise them in practice. Therefore again also in this case and even more it is the responsibility of each and every state party to guarantee unconditional and full application of all these rights of child.

3.1.3 Analysis of other UN legal acts of international law related to health care and their institutional provisions

As we have already mentioned above, in addition to the above two most important UN acts of international law i.e. The International Covenant on Economic, Social and Cultural Rights and the UN Convention on the rights of child there is the whole range of various other acts of International law within the specialized UN agencies that are in one or other form further supporting various aspects of the fundamental human rights in the area of health care, health protection, etc. – including those various areas directly or indirectly mentioned among those supporting the fundamental human rights like in the case of  environment, working conditions, food and clean water, etc. - within their particular specialization like e.g. in the areas of:

· a protection of environment in the case of the UNEP
 – the United Nations Environmental Programme e.g. in such crucial fundamental human rights related to health care like protection of air within the framework of the Kyoto Protocol, etc.

· a health care in general directly in the case of the WHO
 – the World Health Organization 

· a labour and working conditions  protection being under the ILO
 – the International Labour Organizations

· general populations activities in the case of the UNFPA
 -  the United Nations  Fund for Population Activities

· a transport safety in the maritime, air, etc. including all various preventive measures against any kinds of traffic and transport accidents, etc. like in the case of the ICAO
 – International Civil Aviation Organization or IMO
 – the International Maritime Organization

· a health protection against negative nuclear energy effects in the case of the IAAE
 – the International Agency for Atomic Energy

· a food and agriculture health safety as in the case of the FAO
 – the Food and Agriculture Organization or the WFP
 – the World Food Program

· UNAIDS
 as the Joint UN Programme in the global fight against a pandemic HIV/AIDS and currently operating in more than 75 countries worldwide mainly those mostly negatively affected by that disease in Africa but also other parts of the developing world.

And in this list of relevant UN agencies and organizations related to health care we could continue further on as many of them also have in one or other way some direct or indirect responsibilities for the protection, guaranteeing or development of the fundamental human rights in the area of the health care directly or indirectly through protecting e.g. a healthy environment, water, food, etc. or through education and/or through various means and ways supporting UN projects on the regional, sub-regional or country levels that have contributed to the health care. In many cases such projects have directly been implemented and operated also in the EU-25 countries especially those belonging among the NMS Of them we could e.g. mention at least the UNHCR
, UNDP
, WB
, UNESCO
, etc.

In summary to this part on the UN sponsored International law applicable directly or indirectly also to the health care protection as one of the fundamental human rights we could state as follows:

· The health care, as we have just analyzed it in this part of the report is on the widest and/or universal international level very well and sufficiently guaranteed by the numerous basic acts of the UN system of international law 

· All the necessary institutional provisions as needed for implementation and monitoring of the adherence of the UN member states to that International law are secured not only by the United Nations Headquarters, the UN General Assembly, the UN Security Council, the UN Social and Economic Commission, etc. but also through the UN network of specialized organizations and agencies as we have listed some of them in this part 

· The basic UN institutional set up and structure is further supported by the network of the UN regional commissions being responsible for the implementation and observance of the particular International laws in those parts of the world they are responsible for i.e. like the ECE – the Economic Commission for Europe, the ECA – Economic Commission for Africa, the ESCAP – the Economic and Social Commission for South-East Asia and Pacific, the ECWA – the Economic Commission for Western Asia, the ECLA – the Economic Commission for Latin America

· As all the member states of the EU-25 are not only members of the UN and the most of its specialized agencies – many of them have their Headquarters directly in the EU member states like in the case of the UNESCO in Paris, the IAAE and the UNRWA in Vienna, the FAO and the WFP in Rome, the IMO in London, etc. the EU as such as an unique opportunities to effect the particular international legislation on the health care also through its citizens and experts working in the various capacities in those agencies

· Moreover, most of the UN specialized agencies related to the health care like the WHO, the ILO, but also the ECE as we have listed in the previous part of this chapter have their headquarters in Geneva in Switzerland that is one of the closest members of the EU/EEA.

· However, what is from the implementation and enforcement of the particular International law on the fundamental human rights in health care most important, the EU-25 has a unique position in the UN Security Council as one of the most important and powerful organs of the whole system of UN International law.  The EU-25 has in the UN Security Council two permanent members (France and the UK) who by its veto power have prior responsibility for the adherence of the UN member states to any act of International law and in case of any violations have the right to co-decide or directly decide on possible sanctions against the particular state. Hence any violations of the fundamental human rights in the health care anywhere in the world not to mention in the EU-25 itself are directly punishable under the direct responsibility of the particular two EU representatives – permanent members of the UN Security Council

· These two permanent members of the UN security Council are further supported by non-permanent members as among them as a rule is at least one or even more from other EU member states and/or EU associated members who under the principles of the EU Common Foreign and security Policy have to at least coordinate their activities in the UN Security Council also in the case of the violations of the fundamental human rights in health care.

If in spite of all these legislative, institutional and organizational measures there happens any kind of violation in the particular fundamental human rights in the health care including such as fraud and all its various forms like bribery, corruption, etc. in any of the EU-25 member states then it is only up to the EU and its institutions to take the particular measures against such a violator as the UN International law as we have just demonstrated creates sufficient not only legislative but also institutional and organizational structure through which the EU could exercise its power in this respect. Moreover, as we have demonstrated, the EU has through its members also an unique opportunity for effecting in all stages of the preparation, drafting, implementation, practical utilization and enforcement any act of the UN International law in the area of the fundamental human rights in the health care!

3.1.4 UN International law applicable directly in fight against fraud in health care and its institutional provisions

In addition to the above generally applicable UN International law guaranteeing the fundamental human rights in health care and the institutional provisions for its practical application and/or also enforcement, the UN system of International law has at its disposal also special legislation focused directly on the fight against crime and corruption as most widely existing forms of fraud as well as the particular institutional provisions.

3.1.4.1 UN International law applicable also for fight against fraud in health care 

As for the UN International law applicable also for the fight against fraud in health care we could state that there is at disposal for international community as well as for national states the following UN Conventions viz.:

· 1) United Nations Convention against Transnational Organized Crime

· 2) United Nations Convention against Transnational Crime and its Protocols

· 3) United Nations Convention against Corruption

· 4) Single Convention on Narcotic Drugs, 1961

· 5) Convention on Psychotropic Substances, 1961

· 6) Convention against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988

Some of these UN Conventions are directly related to the domain of health care and/or to some integral part of it.  Some of them have more general character but also in those cases they are directly or indirectly applicable also for the fraud in health care and/or other similar activities of that category like crime, corruption. 

In addition to the above UN Conventions as the most universal acts of the International Law that are absolutely superseding any other legislation on the regional, sub-regional or national levels, there exist also the whole range of various other acts of the UN system of International laws in the form of International Treaties, Resolutions and Decisions. All of them are again superseding the above lower levels of legislation and not only for the signatories of the particular UN acts of International law but as a generally applicable rule in the international relations, they are to be fully respected also by non-signatory countries if they do not want to face degradation in their relations with the signatory states. For example a particular country does not need to be a state party to the above UN Convention against Transnational Organized Crime that has been signed only by 147 and ratified so far as of 16 May 2006 by only 119 state parties it does not mean at all that the rest of the UN member states up to the total of 195 member states could ignore that Convention. In breach in the fight against the particular Transnational Organized Crime would immediately result in various degrees of actions against such a member to be taken by the UN and the whole international community in the form of different economic, political, trade, investment, travel, cultural and other international sanctions or in the worst and justified cases also by military force. Hence, in general no member state dares to ignore or even violate the UN acts of International law even in case if the particular state is not a state party to the particular Convention, treaty, etc.

This general situation in the universal applicability of the UN system of International law is of course applicable also for all EU-25 member states, moreover if we take into account that all of them are not only UN member states but within the EU system of its (International) Treaties there are enshrined also such basic principles and obligations for each and every member state as respect for law on the global, regional, EU and national levels.

In connection with the particular UN Conventions universally applicable also in the fight against fraud in the health care domain, here are given brief characteristics of all above mentioned six UN Conventions:

1) The United Nations Convention against Transnational Organized Crime 

The Convention has entered into force on 29 September 2003 under the registration number No. 39574 among the 147 signatories and 119 parties are also all 25 member states of the current EU-25 as signatories, although according to the status as of 16 May 2006 some of them namely Germany, Greece, Hungary, Ireland, Italy, Luxemburg have not yet completed the entire process of ratification according to the particular national ratification procedures. In addition to the Convention itself there has been signed also a number of Protocols dealing with individual cases of the transnational organized crime among them also such directly being applicable in the fight against forms of fraud in the health care domain as e.g. on organized crime itself, corruption, laundering of the proceeds of crime, money laundering etc. In addition to this, the Convention contains also the whole range of provisions for combating transnational organized crime, how to prosecute and sanction the offenders of the Conventions including such proceedings like confiscation, seizure, etc. The Convention contains also provisions for international legal cooperation, exchange of information, etc. 

The Convention represents a major step forward in the fight against transnational organized crime and signifies the recognition of UN Member States that this is a serious and growing problem that can only be solved through close international cooperation. The Convention, concluded at the 10th session of the Ad Hoc Committee established by the General Assembly to deal with this problem, is a legally binding instrument committing States that ratify it to taking a series of measures against transnational organized crime. These include the creation of domestic criminal offences to combat the problem, and the adoption of new, sweeping frameworks for mutual legal assistance, extradition, law-enforcement cooperation and technical assistance and training.

States Parties will be able to rely on one another in investigating, prosecuting and punishing crimes committed by organized criminal groups where either the crimes or the groups who commit them have some element of transnational involvement. This should make it much more difficult for offenders and organized criminal groups to take advantage of gaps in national law, jurisdictional problems or a lack of accurate information about the full scope of their activities.

The Convention deals with the fight against organized crime in general and some of the major activities in which transnational organized crime is commonly involved, such as money laundering, corruption and the obstruction of investigations or prosecutions. To supplement the Convention, two Protocols also tackle specific areas of transnational organized crime that are of particular concern to UN Member States.

The Protocol against the Smuggling of Migrants deals with the growing problem of organized criminal groups who smuggle migrants, often at high risk to the migrants and at great profit for the offenders. The Protocol against Trafficking in Persons deals with the problem of modern slavery, in which the desire of people to seek a better life is taken advantage of by organized criminal groups. Migrants are often confined or coerced into exploitive or oppressive forms of employment, often in the sex trade or in dangerous occupations, with the illicit incomes generated from these activities going to organized crime.

The Protocols also commit countries which ratify them to making the basic subject of the Protocol a criminal offence and to adopting other specific measures, such as controls on travel documents, to combat the problem. These supplement the more general measures found in the Convention, and countries must become parties to the Convention itself before they can become parties to any of the Protocols. A third Protocol, dealing with the illicit manufacturing of and trafficking in firearms, parts and components, and ammunition, remains under discussion.

The texts of these documents were developed over 11 sessions of the Ad Hoc Committee, and footnoted texts may be found under each session. The Convention was finalized at the 10th session, and the complete text forms part of the Report of that session. The Protocols dealing with the smuggling of migrants and trafficking in persons were finalized at the 11th session and are reported there. These three instruments were adopted by the UN Millenium General Assembly on 15 November 2000, and final texts are included in the Report of that session. The Convention represents a major step forward in the fight against transnational organized crime and signifies the recognition of UN Member States that this is a serious and growing problem that can only be solved through close international cooperation. The Convention, concluded at the 10th session of the Ad Hoc Committee established by the General Assembly to deal with this problem, is a legally binding instrument committing States that ratify it to taking a series of measures against transnational organized crime. These include the creation of domestic criminal offences to combat the problem, and the adoption of new, sweeping frameworks for mutual legal assistance, extradition, law-enforcement cooperation and technical assistance and training. 

Entry into force: 25 December 2003, in accordance with article 17 which reads as follows: "1. This Protocol shall enter into force on the ninetieth day after the date of deposit of the fortieth instrument of ratification, acceptance, approval or accession, except that it shall not enter into force before the entry into force of the Convention. For the purpose of this paragraph, any instrument deposited by a regional economic integration organization shall not be counted as additional to those deposited by member States of such organization. 2. For each State or regional economic integration organization ratifying, accepting, approving or acceding to this Protocol after the deposit of the fortieth instrument of such action, this Protocol shall enter into force on the thirtieth day after the date of deposit by such State or organization of the relevant instrument or on the date this Protocol enters into force pursuant to paragraph 1 of this article, whichever is the later."

Status: Signatories: 117, Parties: 100. 

Text: Doc. A/55/383
.

Note: The Protocol was adopted by resolution A/RES/55/25
 of 15 November 2000 at the fifty-fifth session of the General Assembly of theUnited Nations. In accordance with its article 16, the Protocol will be open for signature by all States and by regional economic integration organizations, provided that at least one Member State of such organization has signed the Protocol, from 12 to 15 December 2000 at the Palazzi di Giustizia in Palermo, Italy, and thereafter at United Nations Headquarters in New York until 12 December 2002.

· Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime

Entry into force: 28 January 2004, in accordance with article 22 which reads as follows: "1. This Protocol will enter into force on the ninetieth day after the date of deposit of the fortieth instrument of ratification, acceptance, approval or accession, except that it shall not enter into force before the entry into force of the Convention. For the purpose of this paragraph, any instrument deposited by a regional economic integration organization shall not be counted as additional to those deposited by member states of such organization. 2. For each State or regional economic integration organization ratifying, accepting, approving or acceding to this Protocol after the deposit of the fortieth instrument of such action, this Protocol shall enter into force on the thirtieth day after the date of deposit by such State or organization of the relevant instrument or on the date this Protocol enters into force pursuant to paragraph 1 of this article, whichever is the later.". 

Status: Signatories: 112, Parties: 91.

Text: Doc. A/55/383.

Note: The Protocol was adopted by resolution A/RES/55/25
 of 15 November 2000 at the fifty-fifth session of the General Assembly of the United Nations. In accordance with its article 21, the Protocol will be open for signature by all States and by regional economic integration organizations, provided that at least one Member State of such organization has signed the Protocol, from 12 to 15 December 2000 at the Palazzi di Giustizia in Palermo, Italy, and thereafter at United Nations Headquarters in New York until 12 December 2002. 

· Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and Components and Ammunition, supplementing the United Nations Convention against Transnational Organized Crime

Entry into force: 3 July 2005, in accordance with article 18 (1) which reads as follows: "1. This Protocol shall enter into force on the ninetieth day after the date of deposit of the fortieth instrument of ratification, acceptance, approval or accession, except that is shall not enter into force before the entry into force of the Convention. For the purpose of this paragraph, any instrument deposited by a regional economic integration organization shall not be counted as additional to those deposited by member States of such organization. 2. For each State or regional economic integration organization ratifying, accepting, approving or acceding to this Protocol shall enter into force on the thirtieth day after the date of deposit by such State or organization of the relevant instrument or on the date this Protocol enters into force pursuant to paragraph 1 of this article, whichever is the later".

Status: Signatories: 52, Parties 53.
 

Text: Doc. A/55/383/Add.2.

Note: The Protocol was adopted by resolution 55/255
 of 31 May 2001 at the fifty-fifth session of the General Assembly of the United Nations. In accordance with its article 17, paragraphs 1 and 2, the Protocol will be open for signature by all States and by regional economic integration organizations, provided that at least one member State of such organization has signed the Protocol, from 2 July 2001 to 12 December 2002, at United Nations Headquarters in New York

States Parties will be able to rely on one another in investigating, prosecuting and punishing crimes committed by organized criminal groups where either the crimes or the groups who commit them have some element of transnational involvement. This should make it much more difficult for offenders and organized criminal groups to take advantage of gaps in national law, jurisdictional problems or a lack of accurate information about the full scope of their activities. The United Nations Convention against Transnational Organized Crime has the following three protocols:

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention against Transnational Organized Crime

Protocol against the Smuggling of Migrants by Land, Air and Sea, supplementing the United Nations Convention against Transnational Organized Crime (PDF) (http://www.unodc.org/unodc/crime_cicp_resolutions.html).

Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and Components and Ammunition, supplementing the United Nations Convention against Transnational Organized Crime (PDF) (http://www.unodc.org/pdf/crime/a_res_55/255e.pdf)

2) United Nations Convention against Transnational Crime and its Protocols.

The Convention has entered into force of 29 September 2003, in accordance with article 38 of the Convention

Registration: 29 September 2003, No. 39574. 

Status: Signatories: 147, Parties: 121.

Text: Doc. A/55/383.

Note: The Convention was adopted by resolution A/RES/55/25
 of 15 November 2000 at the fifty-fifth session of the General Assembly of the United Nations. In accordance with its article 36, the Convention will be open for signature by all States and by regional economic integration organizations, provided that at least one Member State of such organization has signed the Convention, from 12 to 15 December 2000 at the Palazzi di Giustizia in Palermo, Italy, and thereafter at United Nations Headquarters in New York until 12 December 2002. 

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention against Transnational Organized Crime

3) United Nations Convention against Corruption

The Convention has entered into force on 14 December 2005 in accordance with article 68 (1) which reads as follows: "1. This Convention shall enter into force on the ninetieth day after the date of deposit of the thirtieth instrument of ratification, acceptance, approval or accession. For the purpose of this paragraph, any instrument deposited by a regional economic integration organization shall not be counted as additional to those deposited by member States of such organization. 2. For each State or regional economic integration organization ratifying, accepting, approving or acceding to this Convention after the deposit of the thirtieth instrument of such action, this Convention shall enter into force on the thirtieth day after the date of deposit by such State or organization of the relevant instrument or on the date this Convention enters into force pursuant to paragraph 1 of this article, whichever is later.". 

Status: Signatories: 140, Parties: 52. 

Text: Doc. A/58/422.

The Convention was adopted by the General Assembly of the United Nations on 31 October 2003 at United Nations Headquarters in New York. It shall be open to all States for signature from 9 to 11 December 2003 in Merida, Mexico, and thereafter at United Nations Headquarters in New York until 9 December 2005, in accordance with article 67 (1) of the Convention. The Convention shall also be open for signature by regional economic integration organizations provided that at least one member State of such organization has signed this Convention in accordance with its article 67 (2) The Convention has the following four main objectives:

a) Prevention

Corruption can be prosecuted after the fact, but first and foremost, it requires prevention. An entire chapter of the Convention is dedicated to prevention, with measures directed at both the public and private sectors. These include model preventive policies, such as the establishment of anticorruption bodies and enhanced transparency in the financing of election campaigns and political parties. States must endeavour to ensure that their public services are subject to safeguards that promote efficiency, transparency and recruitment based on merit. Once recruited, public servants should be subject to codes of conduct, requirements for financial and other disclosures, and appropriate disciplinary measures. Transparency and accountability in matters of public finance must also be promoted, and specific requirements are established for the prevention of corruption, in the particularly critical areas of the public sector, such as the judiciary and public procurement. Those who use public services must expect a high standard of conduct from their public servants. Preventing public corruption also requires an effort from all members of society at large. For these reasons, the Convention calls on countries to promote actively the involvement of non-governmental and community-based organizations, as well as other elements of civil society, and to raise public awareness of corruption and what can be done about it. Article 5 of the Convention enjoins each State Party to establish and promote effective practices aimed at the prevention of corruption.

b) Criminalization

The Convention requires countries to establish criminal and other offences to cover a wide range of acts of corruption, if these are not already crimes under domestic law. In some cases, States are legally obliged to establish offences; in other cases, in order to take into account differences in domestic law, they are required to consider doing so. The Convention goes beyond previous instruments of this kind, criminalizing not only basic forms of corruption such as bribery and the embezzlement of public funds, but also trading in influence and the concealment and laundering of the proceeds of corruption. Offences committed in support of corruption, including money-laundering and obstructing justice, are also dealt with. Convention offences also deal with the problematic areas of private-sector corruption.

c) International cooperation

Countries agreed to cooperate with one another in every aspect of the fight against corruption, including prevention, investigation, and the prosecution of offenders. Countries are bound by the Convention to render specific forms of mutual legal assistance in gathering and transferring evidence for use in court, to extradite offenders. Countries are also required to undertake measures which will support the tracing, freezing, seizure and confiscation of the proceeds of corruption.

d) Asset recovery

In a major breakthrough, countries agreed on asset-recovery, which is stated explicitly as a fundamental principle of the Convention. This is a particularly important issue for many developing countries where high-level corruption has plundered the national wealth, and where resources are badly needed for reconstruction and the rehabilitation of societies under new governments. Reaching agreement on this chapter has involved intensive negotiations, as the needs of countries seeking the illicit assets had to be reconciled with the legal and procedural safeguards of the countries whose assistance is sought.

Several provisions specify how cooperation and assistance will be rendered. In particular, in the case of embezzlement of public funds, the confiscated property would be returned to the state requesting it; in the case of proceeds of any other offence covered by the Convention, the property would be returned providing the proof of ownership or recognition of the damage caused to a requesting state; in all other cases, priority consideration would be given to the return of confiscated property to the requesting state, to the return of such property to the prior legitimate owners or to compensation of the victims.

Effective asset-recovery provisions will support the efforts of countries to redress the worst effects of corruption while sending at the same time, a message to corrupt officials that there will be no place to hide their illicit assets. Accordingly, article 51 provides for the return of assets to countries of origin as a fundamental principle of this Convention. Article 43 obliges state parties to extend the widest possible cooperation to each other in the investigation and prosecution of offences defined in the Convention. With regard to asset recovery in particular, the article provides inter alia that "In matters of international cooperation, whenever dual criminality is considered a requirement, it shall be deemed fulfilled irrespective of whether the laws of the requested State Party place the offence within the same category of offence or denominate the offence by the same terminology as the requesting State Party, if the conduct underlying the offence for which assistance is sought is a criminal offence under the laws of both States Parties".

This UN Convention by its overall orientation and main four objectives has been one of the most relevant and instrumental UN acts of International law in the fight against fraud also in the health care domain. As it has already been stated also in the previous parts of this report, as in fact, right the corruption has been one of the main and most widely spread form of fraud in the domain of health care. 

It is therefore in the most selfish interests of the EU and also and in particular of the governments and their institutions all in all 25 member states to focus their fight against fraud in the health care domain on all levels especially against corruption in all its forms and occurrences. This UN Convention has been offering in this respect all necessary legal, organizational and any other preconditions including the widest and most efficient international cooperation.  

4) UN Single Convention on Narcotics Drugs, 1961 (English)

This Convention aims to combat drug abuse by coordinated international action. There are two forms of intervention and control that work together. First, it seeks to limit the possession, use, trade in, distribution, import, export, manufacture and production of drugs exclusively to medical and scientific purposes. Second, it combats drug trafficking through international cooperation to deter and discourage drug traffickers. (Status of treaty adherence)

By its main objectives and goals this UN Convention again belongs among the most important acts of the UN system of International law directly applicable also for the fight against one of the main forms of the fraud in health care i.e. in the area of the narcotics drugs whose utilization for other than strictly medically and scientifically oriented purposes has one of the major forms of the International crime and organized crime and representing multi billion illicit trade all over the world. The most precise international system of control, evidence, registration and protection of these drugs against any unauthorized usage belongs among the absolute priorities of the whole system of the fight against various forms of fraud in the health care especially in the EU-25 member states as the EU by its overall wealth and solvency in all segments of its Internal Market represents one of the three-four main destinations for the illicit trade in narcotics drugs. In this respect it is then also in the most selfish interests of the whole EU-25 community to make this UN Convention one of the main legal instruments in its fight against the health care fraud in general and in the illicit manipulation with the narcotics drugs in particular.

5) UN Convention on Psychotropic Substances 1971 (English) 

The Convention establishes an international control system for psychotropic substances. It responded to the diversification and expansion of the spectrum of drugs of abuse and introduced controls over a number of synthetic drugs according to their abuse potential on the one hand and their therapeutic value on the other. (Status of treaty adherence)
.

Together with the previous UN Convention on Narcotics Drugs also this Convention represents one of the most important instruments of UN system of International law with the same objectives and applicability as we have specified them in connection with the previous UN Convention on Narcotics Drugs. 

6) UN Convention against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988 (English)

This Convention provides comprehensive measures against drug trafficking, including provisions against money laundering and the diversion of precursor chemicals. It provides for international cooperation through, for example, extradition of drug traffickers, controlled deliveries and transfer of proceedings. (Status of treaty adherence)
 system of International law that has direct applicability in the fight against a wide area of fraud in health care domain in the same respects as we have specified them in connection with the previous UN Convention on Narcotics Drugs.  

All three major international drug control treaties we have presented in the previous paragraphs 4 through 6 are mutually supportive and complementary. An important purpose of the first two treaties is to codify internationally applicable control measures in order to ensure the availability of narcotic drugs and psychotropic substances for medical and scientific purposes, and to prevent their diversion into illicit channels. They also include general provisions on illicit trafficking and drug abuse. 

In this respect, all three of them represent also for the EU-25 and all its individual member states an important set of UN system of International law that can be directly and efficiently become one of the main pillars of their fight against fraud in the health care domain not only in the Union itself but thanks to their overall economic, financial, legislative and institutional structures and might also one of the most important global players in this segment of the particular fight. .

In conclusion to this part of the International legal framework on the fight against fraud in health care domain we could state that the current system of the UN International law with its specific Convention creates a sufficient legal basis for the global fight in this direction. Although there is no specific Convention that would be dealing exclusively and/or be addressing only this kind of International crime in the domain of health care we could without any reservations state that the whole system creates an efficient legal basis also in this specific application area. As we have already in this connection stated also above, this general suitability of this UN system of International law is fully applicable also in the conditions of the EU-25 as all member states are also state parties to all particular UN Conventions. Some potential problem could arise from the fact that not all EU member states have already also ratified them in their respective home countries and incorporated them into their national legislative system. 

The other question regarding the practical applicability of this particular UN system of International laws for the fight against international crime and its various forms including those applicable directly or indirectly also for the fight against fraud in the health care domain is the question of the organizational and institutional provisions of this legislation within the UN system. With this problem are we are dealing in the subsequent part of this chapter. 

3.1.4.2 UN Institutional provisions applicable also for fight against fraud in the health care 

In addition to the particular legislative instruments of the UN system of International law, the UN system has at its disposal also a particular institutional structure applicable also for fight against fraud in health care.

In this connection it is necessary first of all to mention three main UN institutions being directly involved in the fight against international crime in the domain of health care including fraud. These institutions are as follows: 

· United Nations Office for Drugs and Crime

· United Nations Commission on Narcotic Drugs

· United Nations Commission on Crime Prevention and Criminal Justice

a) The United Nations Office on Drugs and Crime (UNODC).

The UNDOC is a global leader in the fight against illicit drugs and international crime. Established in 1997, UNODC has approximately 500 staff members worldwide. Its headquarters are in Vienna and it has 21 field offices
 as well as a liaison offices in New York. UNODC relies on voluntary contributions, mainly from governments, for 90 per cent of its budget.

UNODC is mandated to assist Member States in their struggle against illicit drugs, crime and terrorism. In the Millennium Declaration
, Member States also resolved to intensify efforts to fight transnational crime in all its dimensions, to redouble the efforts to implement the commitment to counter the world drug problem and to take concerted action against international terrorism.

The three pillars of the UNODC work programme are:

· Research and analytical work to increase knowledge and understanding of drugs and crime issues and expand the evidence-base for policy and operational decisions;

· Normative work to assist States in the ratification and implementation of the international treaties, the development of domestic legislation on drugs, crime and terrorism, and the provision of secretariat and substantive services to the treaty-based and governing bodies; and 

· Field-based technical cooperation projects to enhance the capacity of Member States to counteract illicit drugs, crime and terrorism.
Globalization has created an environment where illicit drugs, crime and terrorism can flow easily across borders. The welfare gains to be had from open trade and flow of public goods are, however, offset by the globalization of threats to human security. UNODC s interventions are therefore designed to contribute to the following outcomes:

· Governments will be better equipped to fulfil and implement their obligations under the international treaties, particularly through effective judicial cooperation, prevention and counter measures against illicit drug production, trafficking and abuse, human trafficking and other forms of organized crime, money laundering, corruption and terrorism; 

· Decisions by policy-makers will be more evidence-based, relying on more extensive and intensive knowledge of illicit drugs, crime and terrorism issues; 

· Civil society and public opinion will be more firmly committed to action against the illicit drug and crime problems, relying on greater awareness and understanding of the issues. 

In pursuing its objectives, UNODC will make every effort to integrate and mainstream the gender perspective, particularly in its projects for prevention and the provision of alternative livelihoods, as well as those against human trafficking.

UNODC is continuing its efforts to implement its operational priorities (http://www.unodc.org/pdf/ed_guidelines_mediumterm.pdf) through an integrated approach to counter drugs, crime and terrorism. The following documents provide details about the reorientation of work for stronger integration and greater synergy between UNODC's main areas of responsibility:

b) UN Commission on Crime Prevention and Criminal Justtice

The Commission supports the work of intergovernmental bodies which set out global strategy to prevent crime and promote stable criminal justice systems. The 40-member UN Commission on Crime Prevention and Criminal Justice formulates international policies and recommends activities in the field of crime control. It is the responsibility of the Centre to carry out the Commission's decisions. The Commission offers nations a forum for exchanging information and to settle on ways to fight crime on a global level. It also provides substantive direction for the periodic UN Congresses on the Prevention of Crime and the Treatment of Offenders.

The Commission, which arose from a ministerial meeting held in Versailles in 1991, is a subsidiary body of the UN Economic and Social Council. It was preceded by a more technically focussed Committee on Crime Prevention and Control, formed in 1971 to replace an earlier expert advisory committee and tackle a broadened scope of UN interest in criminal justice policy.

Priority areas mandated by the Council when it established the Commission in 1992 are:

· International action to combat national and transnational crime, including organized crime, economic crime and money laundering; 

· Promoting the role of criminal law in protecting the environment; 

· Crime prevention in urban areas, including juvenile crime and violence; and 

· Improving the efficiency and fairness of criminal justice administration systems. 

Aspects of these principal themes are selected for discussion at each annual session of the Vienna-based Commission.

The Commission formulates draft resolutions for action by the Economic and Social Council. These resolutions eventually direct the work of the Centre for International Crime Prevention.

The membership in this UN Commission on Crime Prevention and Criminal Justice is as follows:

· membership
 

c) The UN Commission on Narcotic Drugs

The Commission on Narcotic Drugs (CND) is the central policy-making body within the United Nations system dealing with drug-related matters. It analyses the world drug situation and develops proposals to strengthen the international drug control system to combat the world drug problem. In 1991, the UN General Assembly established the Fund of the United Nations International Drug Control Programme (UNDCP) and expanded the mandate of the Commission to enable it to function as the governing body of UNDCP. UNDCP is administered as part of the United Nations Office on Drugs and Crime (UNODC).

The Commission was established by the Economic and Social Council in its resolution 9 (I) of 16 February 1946
 as the central policy-making body within the United Nations system dealing with drug-related matters. The Commission analyses the world drug situation and develops proposals to strengthen the international drug control system to combat the world drug problem. The General Assembly, in its resolution 46/185 of 20 December 1991
, established the Fund of the United Nations International Drug Control Programme (UNDCP) and expanded the mandate of the Commission to enable it to function as the governing body of the Programme. The General Assembly, at its twentieth special session
 held in 1998, devoted to countering the world drug problem, conferred additional mandates to the Commission on Narcotic Drugs. UNDCP is administered as part of the United Nations Office on Drugs and Crime (UNODC). UNODC provides, through the Commissions Secretariat, substantive services to the Commission. 

Functional Commission of the Economic and Social Council

As a functional Commission of the Economic and Social Council, the Commission assists the Council in supervising the application of international conventions and agreements dealing with narcotic drugs. It also advises the Council on all matters pertaining to the control of narcotic drugs, psychotropic substances and their precursors. 

Treaty and normative functions: the Drug Control Conventions (1961, 1971, 1988) and instruments

The Commission performs the functions assigned to it by the international drug control treaties and in particular those under article 8 of the Single Convention on Narcotic Drugs of 30 March 1961
, the Convention as amended by the Protocol of 25 March 1972; under article 17 of the Convention on Psychotropic Substances of 21 February 1971
, and under article 21 of the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 19 December 1988
. Pursuant to these provisions, the Commission is inter alia authorized to consider all matters pertaining to the aims of the Conventions and see to their implementation. 

As a treaty organ under the 1961 and 1971 Conventions, the Commission decides, on the basis of recommendations by the World Health Organization (WHO), to place, remove or transfer narcotic drugs and psychotropic substances under international control. Pursuant to the 1988 Convention, the Commission decides, upon the recommendation of the International Narcotics Control Board (INCB), to place or transfer precursor chemicals frequently used for the manufacture of illicit drugs in Table I or Table II of the 1988 Convention. 

Monitoring the outcome of the 1998 General Assembly Special Session on countering the world drug problem

The General Assembly, at its twentieth special session on the world drug problem
 (8-10 June 1998), requested Member States to report biennially to the Commission on their efforts to meet the goals and targets for the years 2003 and 2008 agreed upon in the Political Declaration
. The Assembly requested the Commission to analyze these reports in order to enhance the cooperative effort to combat the world drug problem. The Commission requested the Executive Director of UNODC to prepare a biennial report based on information provided by Governments on progress made in implementing the action plans and measures adopted by the General Assembly at its twentieth special session. The Commission considered, at its forty-fourth and forty-sixth session in 2001 and 2003 respectively, the first biennial report
 and second biennial report, on the implementation of the twentieth special session of the General Assembly. Subsequent reports will be considered in the years 2005, 2007 and 2008. 

Ministerial-level meeting of the Commission 

During its forty-sixth session on 16 and 17 April 2003, a ministerial-level meeting of the Commission assessed the progress achieved and the difficulties encountered in meeting the goals and targets set out in the Political Declaration adopted by the General Assembly at its twentieth special session. 

Governing body of UNDCP

In Council resolution 1991/38
, the Commission was requested to give policy guidance to the United Nations International Drug Control Programme, and to monitor its activities. Pursuant to General Assembly resolution 46/185 of 20 December 1991
, the Commission approves, on the basis of the proposals of the Executive Director of UNDCP, the budget of the Fund of UNDCP. The Fund was established by the General Assembly under the direct responsibility of the Executive Director of UNDCP to finance the Programme’s operational activities. The Fund accounts for over 90 per cent of the resources available to the United Nations for drug control. In Council resolution 1999/30
, the Commission was requested to enhance its functioning. To that end, the agenda of the Commission was structured into two distinct segments: a normative segment, during which the Commission discharges its treaty-based and normative functions; and an operational segment, during which the Commission exercises its role as the governing body of UNDCP. 

The membership of the CND is as follows: Membership
 .

The main problem with this specialized institutional set up of the UN in its global fight against crime and drugs as a kind of an international fraud is that its membership remains still relatively too low in comparison with the overall UN membership. Thus also the functioning of these institutions is rather limited as the efficiency of any UN system in general to the large extent depends upon its ability to conduct its operation in the specific territory, country, region, etc. As long as there is not sufficient network of country offices, institutions and thus also country programmes and projects, the particular efficiency of those UN field operations is much less efficient and productive. Especially in such very specific and country and regionally dependent criminal activities like crime in drugs, etc. it is not possible to expect that the particular fight could be conducted and successfully carried out only from the UN Headquarters and/or   central offices, commissions for individual programmes and/or ministerial conferences and similar global gatherings and activities, etc. This kind of global activities needs a strong and worldwide network of field offices, programmes closely associated and supported by individual national governments, agencies, task forces, etc.  As for the EU is concerned the same what we have stated above on the global and/or general level is fully applicable also for the current EU-25. Only rather very few member states of the EU are directly members and/or state parties of these UN institutional and legislative structures specifically dedicated to the fight against international fraud, crime, etc.. What of course does not mean at all that they would be less active and efficient in their fight against the particular related crimes but…as we have mentioned the best way how to fight against the global dimensions of the particular types of crime is to create the same (mirror) network of the fight and fighters against these types of crime including crimes and frauds related to the health care domain.  

In addition to the above three specialized UN agencies that are directly involved in the fight against various forms of crime in the health care domain, we have to take into account also an another group of the UN organizations that although not being directly involved in the fight against fraud in health care within their universality and/or specialization play also a significant role in that fight.

First of all in this connection we have to refer to already mentioned UN International Court of Justice headquartered in Den Haag (the Netherlands) whose jurisdiction is to overseeing over the entire UN system of International laws consisting first of all of various UN Conventions and all other acts of UN International laws like resolutions of individual governing bodies of the UN system, etc. In this respect then also all acts of the UN system of International law that are directly or indirectly providing protection of fundamental human rights guaranteed by the UN including those regarding health care domain, etc. Although, the UN International Court of Justice has the top position in the hierarchy of justice system of the UN its practical utilization also in the fight against fraud and crime in the health care is seriously limited by the following three main reasons that are therefore also substantially limiting its efficiency:

· The first reason is that its functions are limited only to the member states of the UN, no other subjects can be brought before this (highest) UN court 

· The second main reason is that the states involved in the particular international dispute have first to agree and authorize the court to deal with their case?! This anachronism from the era immediately after the 2nd World War when all UN members were more enthusiastic in their respect for the UN has to be just changed as it is quite unique that also the violator of the UN International laws has first to agree voluntarily that this court could try that state in an independent court proceedings. One could hardly understand such system being applied also in the case of national court systems when also offender has first to agree to be tried by a court

· The third main reason is that the court itself nor the UN system as such has any ways and means how to force the state found guilty in the particular case would be forced also to respect and implement the particular court ruling, decision, verdict, etc. Only under such specific conditions could happen that the particular state party may not implement the ruling of the court as e.g. in the infamous case of Gabcikovo – Nagynaros hydropower system on the Danube river between the Slovak Republic and Hungary where the UN Court of Justice decided that the particular international treaty between both states is valid in spite of the fact that it was concluded during the communist era of both states and that Hungary has to built its part of the treaty i.e. Nagymaros dam and power station but even after almost ten years since the verdict has been adopted, Hungary under the pretext of various environmental “threads” has managed to shift the whole case into a never ending disputes of “professional” working groups, committees, etc. and the court itself is just forced to witness how its authoritative verdict is obscured by various pseudo-environmental dangers that has not realized even after more than 10 years of the Gabcikovo dam and hydropower station operations. But the court has no authority to intervene in this never ending process of obstructions against its ruling.

In summary, with the growth of internationalization and globalization of the international crime it would be most desirable to change the existing status of the UN international Court of Justice in such a way that the Court could act independently and without consent of the particular state parties and its ruling would be backed by the necessary international force if necessary in the same way as in case when some of the big UN members want to protect their interest and if necessary they use also their armed forces for achieving that goal! Such a new approach could substantially not only improve the image of the court but also its positions and ability to act in case of any violations of UN system of International law including those regarding human rights, etc. Otherwise, the court was also infamous for its very slow deliberations. In more than first fifty years of existence (1946-1996) it has managed to accept only slightly more than 60 cases and some of them still not being resolved even after decades of the so called “court procedures”. 

Another important UN institution in this respect that could be an efficient institution in this respect is the UN High Commissioner for Human Rights with the Headquarters at Geneva. That was specifically overseeing observance and respect for human rights according to the UN International Covenant on Civil and Political Rights. However, this Institute of High Commissioner has been so inefficient that recently, just this year 2006 – it has been abolished (what is rather very rare case not only in the UN system that an existing institution has been abolished, as they rather are created than cancelled) and replaced by the UN Commission for Human Rights directly in the UN headquarters in New York. The main problem with the particular High Commissioner was that it was very inefficient, it was very slow in its deliberations that normally lasted for years, people could apply for remedy through only a rather bureaucratic procedure and only after exhausting all domestic remedies including national constitutional courts, etc. Moreover, the particular Committee on Human Rights was deciding “in camera” i.e. with excluding the particular parties and thus violating one of the basic human rights reading that “everybody has a right for a public hearing and proceedings before an independent court…”. Thua basically ignoring and denying to people one of the key rights in the particular UN human rights legislation that already in the particular preamble says: “These are your human rights and enjoy and protect them…” but nothing is there that it has to be done by any “in camera” system with excluding particular parties involved.  In this connection it will be interesting how this agenda will be handled by the newly established Commission directly in the UN Headquarters in New York?! In general it has first of all to sped up its deliberations, be more objective towards non-state parties i.e. towards ordinary people strictly according to the particular UN Human Rights Declaration on Human Rights i.e. “We the people of the United Nations” and not as until now when its predecessor was usually more perceptive towards state parties – members of the UN.

Another important institutional provision playing quite an important role also in the health care domain and indirectly also against particular fraud was the system of the UN specialized agencies as we have listed them in the previous part of this report in connection with various parts of the UN system of law that through specialized Conventions have protected health care in particular area of activities of these specialized agencies. As for example, the UNICEF and its Convention on the Rights of Child, etc. Again the problem of all these agencies is the fact that their institutional sets ups have not been created with the intentions to provide any enforcement of these international laws, quite optimistically, idealistically or simply opportunistically believing (as most of international organizations are doing in the same way) that the member states and at the same time also parties to those conventions will, in their own interest, be the best protectors and enforcers of these International laws. After all they became state parties to these Conventions absolutely voluntarily as sovereign and independent states but… their records in this respect are more than insufficient. Not rarely, as we will show also in the next chapter in this report, it is state itself that is either directly creating conditions for violation of fundamental human rights of its own citizens or even allows in various ways and means through corruption, bribery, etc. a ongoing fraud on its own citizens even in one of their fundamental human rights i.e. directly in the health care. The most typical and one of the most drastic such violations being state sponsored or at least by state tolerated is the case of the child labour with all its negative consequences on the physical, mental, intellectual, health status of their children. Although, all the UN members but the USA and Somalia are official and voluntary state parties to the above particular UN Convention on the Right of Child, the child labour even in the most barbaric sex industry is existing in at least two thirds of the UN member states community and in most cases it is in the countries when the UN has its own field offices, agencies, regional headquarters and of course also UNICEF field offices and projects.

An another general problem of all international organizations and not only but especially of the UN is its universality. This phenomenon among others means also that also its international staff and/or international civil servants are brought into it from all its various member states with all their various cultural, national, ethnic, religious, educational, working habits and styles, etc. Then it is no surprise that as there is more developing than developed countries among the UN member states, it is also the case also of the UN staff where again is often quite logically more representatives of the developing and even least developed countries than those coming from the developed world. Hence finally in addition to many communication and relational problems among the UN staff itself. Especially UN staff coming from some disadvantageous conditions in their poor underdeveloped home countries it is sometimes quite difficult to adjust themselves to the latest technological, scientific or managerial styles they could not be exposed to in their underdeveloped home countries. Hence then in many cases the most safe system how to secure their good UN jobs is to stick to overly administrative, bureaucratic style of work according to the infamous principle “who is doing nothing is doing also no errors”.

Unfortunately, as former UN Secretary General Javier Perez de Cuellar has once very correctly reacted to the critics of the UN system, the whole system of the UN is only as bad or as good as the member states want it to be! And also what people they often send to represent them in the UN as international civil servants.  That is absolutely true and for many especially big member states the whole UN system is good only when they need a particular resolutions in their own interests if they do not get it, the UN is a bad, bureaucratic monster, etc. that needs to be reorganized, etc. instead they would try to behave strictly according to the particular UN system of International laws they have also helped to create on an absolutely voluntarily basis. This everything it true also regarding the respect and practice in the case of the UN fundamental human rights including those in the health care and the fight against any kind of fraud in that domain. 

3.2 International law on health care and fight against fraud under the OECD 

The above UN system of International laws applicable also in health care in general and in fight against fraud in health care in particular has fully been accepted also by practically all international organizations. It is either directly by the particular international organization that has accepted the particular UN legislation or through its members. For example the most typical example of the second case is the EU that still has not have its own international legal subjectivity but its adherence to the acts of UN International law has been derived from its member states and/or its own institutions in case they are representing the EU on the international scene like e.g. it is in the case of the European Commission representing the EU in the negotiations within the WTO. 

After all, as we have also already mentioned above, the UN system of International law has a character of the universal, globally accepted International law that is universally accepted and respected even in cases if it has not have directly a formal character of an act of International Law as e.g. it is in the case of UN Declarations in general and in the case of the UN Universal Declaration of Human Rights in particular. In such cases according some generally accepted and respected principles such a Declaration is respected as the so-called “customary law”. As such it is fully respected by all UN member states but perhaps some of “rogue states” that are for some reasons somehow on the periphery of the international community. In view of this we could state also that the health care as one of the fundamental human rights has been practically fully guaranteed by all international organizations as at least all their member states have been parties to the particular UN act of International laws

However, some or better practically all international organizations have in many cases - in addition to practical application of this particular universal UN International legislation – developed within their activities and/or jurisdiction their own and in relation to the UN system, a supplementary international legislation. In some cases it is just for their prestigious status. In many cases such “own” international legislation of the particular international organization is just modified, to some extent adapted original UN source legislation. Of course the scope and main orientation does not allow us to eal with all kinds of such specific International legislation of individual international organizations so we have for this part and some comparative purposes selected only some of such organization and especially those closely related to the EU i.e. the main domain of our research and this report.

Among them one of very important places belongs also to the OECD – the Organization for Economic Cooperation and Development with the Headquarters at Paris. The closeness of this international organization to the EU is given not only by the fact of its Headquarters being on the territory of one of the founding and also most influential EU member states i.e. France that is generally still viewed to be the main “political” engine of the European integration while Germany being the main “economic” engine. On this general perception has been not much changed even by the paradoxical fact that in the recent referendum it was right France (together with the Netherlands) as the political engine of the European Integration that has as the first state rejected ratification of the Constitutional Treaty of the EU as the main legislative instrument for further political development of the EU. An other unwanted paradox in this connection was the fact that the rejected Constitutional Treaty of the EU has been drafted by the special Convent led by the former French president and he himself being a member of the former French nobility?!. The other perhaps even more important factor of closeness of the OECD to the EU is given by the fact that out of still only 30 OECD member states nearly two thirds are at the same time also members of the EU and another three OECD member states viz. Norway, Iceland and Switzerland are parts of the EEA – the European Economic Area that is in fact an extend economic area of the EU. And all three states are actively participating in all EU activities especially those related to functioning of the EU’s internal market. Hence, in principle we could state that also the OECD is just an extended economic area of the EU where the EU members and/or its closely associated countries play a dominant role of 22 members out of total of 30. This simple fact of course can find its practical expression also in the problem area of our research and this report. In order we would better understand the role of the OECD in general and especially in relation to the main theme of our research we have to present some background information about this rather specific – some even say about a curious – international organization that from the very beginning has had a lot of problems with its own identity, functions, roles, etc.   

As it has been known the OECD is really a rather special international organization and that in several aspects:

· Originally it was created as the OEEC, an executive (European) arm for coordinating U.S. Marshall assistance programme to European countries negatively effected by the damages of the 2nd World War

· As many other international organizations, once created they have a strong tendency to survive in one or other form. This is a case also of the OECD that from its above original purpose as the OEEC has transformed itself to its current form

· By a certain paradox it has been a process of transformation from the organization for assistance to impoverished and - in many cases like Spain, Portugal, etc. - to the most poor European countries to the “exclusive club of the most developed market oriented democracies in the world” as it likes to be branded

· Unfortunately, never it has been like that and it has not been so even now. Some of the founding members like already mentioned Spain, Portugal but also Greece in the time they have become the founding members of the OECD have not been neither developed nor democratic countries. At that time they were not only among the poorest in Europe but they had had very often also problems with their democratic systems. Especially in case of Spain, Portugal and partially also Greece as practically almost until their accession to the EU they were the last bastions of dictatorial regimes in the Western Europe under their Franco and Salazar autocratic (not rarely marked like fascist) regimes  and also in case of Greece during the infamous ruling of its “black colonels”. Only much later when their got rid of their dictatorial regimes they were allowed to negotiate their accession to the EU

· However, also today there are members that hardly could meet the particular criteria on their democratic regimes in all their various criteria like rule of law, respect for human and minority rights, etc. For example again, one of the founding (?!) OECD members like Turkey even until now has not been neither the democracy in the full sense of that meaning and also regarding its overall macroeconomic situation. Until very recently the country has been plagued by such a hyper inflation on that was probably one of the highest if not right the highest in the world. Only long year quest for becoming member of the EU has helped the country to improve its human rights record and also macroeconomic performance but problems with human rights towards its Kurdish minority, occupation of the northern part of Cyprus, a refusal to recognize the Republic of Cyprus, otherwise the member of the EU that will as all EU members finally co-decide on Turkey’s EU membership are only small illustrations that do not confirm the above status of the OECD as a bastion of the most advanced market oriented democracies in the world

· Another similar example is the case of Mexico that as a typical developing country is also an OECD member and so far the only one that as such a member has to go through the total financial collapse just shortly after becoming the regular member of this exclusive club of the most advanced market oriented democracies in the world. And only thanks to generous help from its northern neighbor, an OECD member had not need to declare a total default, etc.

· The similar questions regarding their status as the “most advanced market oriented democracies” could arise also in connection with the latest OECD members like countries of the V4 group and currently also the EU members viz. the Czech Republic, Hungary, Poland, Slovakia. No one of them belongs in their overall macroeconomic performance among the top 30 countries in the world what under normal circumstances should be represented by the OECD members. In many of such indicators and not only in terms of macroeconomics but also in indicators directly related to the main theme of this our research as e.g. corruption, rule of law, etc. they are ranked well above rank 30 in the world. Not rarely they are overtaken by many developing or “developing” countries. It means not only by real developing countries but also such “developing” countries that keep their developing status only for some practical reasons as to having chance being eligible for soft loans, technical or financial. assistance programmes, etc. For example according to the Transparency International Global Corruption Report 2006 [7] some of the OECD members are ranked well above the OECD’s 30the members as follows:

a. Hungary on the 40th place behind such OECD non-members like Singapore, Hong Kong, Chile, Barbados but also Oman and also the UAE

b. The Czech Republic on the 47th together with Slovakia but also with Namibia and behind also Malaysia, Qatar, Tunisia, South Africa, etc.

c. Mexico on 65th together Turkey but also with Ghana, Panama or Peru and well behind also Cuba, El Salvador, Costa Rica, Jamaica or Trinidad & Tobago, etc. i.e. countries of the same region as Mexico that definitely do not belong among the best examples of their corruption clear status

d. Poland even on the 70th together with Egypt, Burkina Faso, Lesotho, Syria and Saudi Arabia what altogether are not the best compatriot for an OECD member. 

Also from the above ranking in the Corruption Perception Index 2005 it is clear that the OECD but partially also the EU and other international organizations like the NATO or the Council of Europe, etc. that are so demanding regarding the democratic status of their members should really pay more attention to their members in this respect as otherwise it is creating not the best image and reputation not only for the particular states but even more for those very selective and exclusive clubs of democratic states.

If from this background information we now approach the particular OECD Convention on Combating Bribery of Foreign Public Officials that is directly covering also the domain of our research and this report, one has to have a rather mixed feelings not only about the efficiency of the OECD as such but even more regarding its efficiency in its fight against bribery as one of the forms of fraud in general and this Convention in particular.

A shortened text of the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions is as follows:

The Parties,

Considering that bribery is a widespread phenomenon in international business transactions, including trade and investment, which raises serious moral and political concerns, undermines good governance and economic development, and distorts international competitive conditions;

Considering that all countries share a responsibility to combat bribery in international business transactions;

Having regard to the Revised Recommendation on Combating Bribery in International Business Transactions, adopted by the Council of the Organization for Economic Co-operation and Development (OECD) on 23 May 1997, C(97)123/FINAL, which, inter alia, called for effective measures to deter, prevent and combat the bribery of foreign public officials in connection with international business transactions, in particular the prompt criminalization of such bribery in an effective and co-ordinated manner and in conformity with the agreed common elements set out in that Recommendation and with the jurisdictional and other basic legal principles of each country;

Welcoming other recent developments which further advance international understanding and co-operation in combating bribery of public officials, including actions of the United Nations, the World Bank, the International Monetary Fund, the World Trade Organisation, the Organisation of American States, the Council of Europe and the European Union; Welcoming the efforts of companies, business organizations and trade unions as well as other non-governmental organizations to combat bribery;

Recognizing the role of governments in the prevention of solicitation of bribes from individuals and enterprises in international business transactions;

Recognizing that achieving progress in this field requires not only efforts on a national level but also multilateral co-operation, monitoring and follow-up; Recognizing that achieving equivalence among the measures to be taken by the Parties is an essential object and purpose of the Convention, which requires that the Convention be ratified without derogations affecting this equivalence;

Have agreed as follows:

Article 1 - The Offence of Bribery of Foreign Public Officials: 

1. Each Party shall take such measures as may be necessary to establish that it is a criminal offence under its law for any person intentionally to offer, promise or give any undue pecuniary or other advantage, whether directly or through intermediaries, to a foreign public official, for that official or for a third party, in order that the official act or refrain from acting in relation to the performance of official duties, in order to obtain or retain business or other improper advantage in the conduct of international business.

2. Each Party shall take any measures necessary to establish that complicity in, including incitement, aiding and abetting, or authorization of an act of bribery of a foreign public official shall be a criminal offence. Attempt and conspiracy to bribe a foreign public official shall be criminal offences to the same extent as attempt and conspiracy to bribe a public official of that Party.

3. The offences set out in paragraphs 1 and 2 above are hereinafter referred to as "bribery of a foreign public official".

4. For the purpose of this Convention:

b. "foreign public official" means any person holding a legislative, administrative or judicial office of a foreign country, whether appointed or elected; any person exercising a public function for a foreign country, including for a public agency or public enterprise; and any official or agent of a public international organization;

c. "foreign country" includes all levels and subdivisions of government, from national to local;

d. "act or refrain from acting in relation to the performance of official duties" includes any use of the public official's position, whether or not within the official's authorized competence.

Article 2 - Responsibility of Legal Persons 

Each Party shall take such measures as may be necessary, in accordance with its legal principles, to establish the liability of legal persons for the bribery of a foreign public official.

Article 3 - Sanctions 

1 The bribery of a foreign public official shall be punishable by effective, proportionate and dissuasive criminal penalties. The range of penalties shall be comparable to that applicable to the bribery of the Party's own public officials and shall, in the case of natural persons, include deprivation of liberty sufficient to enable effective mutual legal assistance and extradition.

2 In the event that, under the legal system of a Party, criminal responsibility is not applicable to legal persons, that Party shall ensure that legal persons shall be subject to effective, proportionate and dissuasive non-criminal sanctions, including monetary sanctions, for bribery of foreign public officials.

3 Each Party shall take such measures as may be necessary to provide that the bribe and the proceeds of the bribery of a foreign public official, or property the value of which corresponds to that of such proceeds, are subject to seizure and confiscation or that monetary sanctions of comparable effect are applicable.

4 Each Party shall consider the imposition of additional civil or administrative sanctions upon a person subject to sanctions for the bribery of a foreign public official.

Article 4 - Jurisdiction 

1 Each Party shall take such measures as may be necessary to establish its jurisdiction over the bribery of a foreign public official when the offence is committed in whole or in part in its territory.

2 Each Party which has jurisdiction to prosecute its nationals for offences committed abroad shall take such measures as may be necessary to establish its jurisdiction to do so in respect of the bribery of a foreign public official, according to the same principles.

3 When more than one Party has jurisdiction over an alleged offence described in this Convention, the Parties involved shall, at the request of one of them, consult with a view to determining the most appropriate jurisdiction for prosecution.

4 Each Party shall review whether its current basis for jurisdiction is effective in the fight against the bribery of foreign public officials and, if it is not, shall take remedial steps.

Article 5 - Enforcement 

Investigation and prosecution of the bribery of a foreign public official shall be subject to the applicable rules and principles of each Party. They shall not be influenced by considerations of national economic interest, the potential effect upon relations with another State or the identity of the natural or legal persons involved.

Article 6 - Statute of Limitations 

Any statute of limitations applicable to the offence of bribery of a foreign public official shall allow an adequate period of time for the investigation and prosecution of this offence.

Article 7 - Money Laundering 

Each Party which has made bribery of its own public official a predicate offence for the purpose of the application of its money laundering legislation shall do so on the same terms for the bribery of a foreign public official, without regard to the place where the bribery occurred.

Article 8 - Accounting 

1 In order to combat bribery of foreign public officials effectively, each Party shall take such measures as may be necessary, within the framework of its laws and regulations regarding the maintenance of books and records, financial statement disclosures, and accounting and auditing standards, to prohibit the establishment of off-the-books accounts, the making of off-the-books or inadequately identified transactions, the recording of non-existent expenditures, the entry of liabilities with incorrect identification of their object, as well as the use of false documents, by companies subject to those laws and regulations, for the purpose of bribing foreign public officials or of hiding such bribery.

2 Each Party shall provide effective, proportionate and dissuasive civil, administrative or criminal penalties for such omissions and falsifications in respect of the books, records, accounts and financial statements of such companies.

Article 9 - Mutual Legal Assistance 

1 Each Party shall, to the fullest extent possible under its laws and relevant treaties and arrangements, provide prompt and effective legal assistance to another Party for the purpose of criminal investigations and proceedings brought by a Party concerning offences within the scope of this Convention and for non-criminal proceedings within the scope of this Convention brought by a Party against a legal person. The requested Party shall inform the requesting Party, without delay, of any additional information or documents needed to support the request for assistance and, where requested, of the status and outcome of the request for assistance.

2 Where a Party makes mutual legal assistance conditional upon the existence of dual criminality, dual criminality shall be deemed to exist if the offence for which the assistance is sought is within the scope of this Convention.

3 A Party shall not decline to render mutual legal assistance for criminal matters within the scope of this Convention on the ground of bank secrecy.

Article 10 - Extradition 

1 Bribery of a foreign public official shall be deemed to be included as an extraditable offence under the laws of the Parties and the extradition treaties between them.

2 If a Party which makes extradition conditional on the existence of an extradition treaty receives a request for extradition from another Party with which it has no extradition treaty, it may consider this Convention to be the legal basis for extradition in respect of the offence of bribery of a foreign public official.

3 Each Party shall take any measures necessary to assure either that it can extradite its nationals or that it can prosecute its nationals for the offence of bribery of a foreign public official. A Party which declines a request to extradite a person for bribery of a foreign public official solely on the ground that the person is its national shall submit the case to its competent authorities for the purpose of prosecution.

4 Extradition for bribery of a foreign public official is subject to the conditions set out in the domestic law and applicable treaties and arrangements of each Party. Where a Party makes extradition conditional upon the existence of dual criminality, that condition shall be deemed to be fulfilled if the offence for which extradition is sought is within the scope of Article 1 of this Convention.

Article 11 - Responsible Authorities 

For the purposes of Article 4, paragraph 3, on consultation, Article 9, on mutual legal assistance and Article 10, on extradition, each Party shall notify to the Secretary-General of the OECD an authority or authorities responsible for making and receiving requests, which shall serve as channel of communication for these matters for that Party, without prejudice to other arrangements between Parties.

Article 12 - Monitoring and Follow-up 

The Parties shall co-operate in carrying out a programme of systematic follow-up to monitor and promote the full implementation of this Convention. Unless otherwise decided by consensus of the Parties, this shall be done in the framework of the OECD Working Group on Bribery in International Business Transactions and according to its terms of reference, or within the framework and terms of reference of any successor to its functions, and Parties shall bear the costs of the programme in accordance with the rules applicable to that body.

Article 13 - Signature and Accession 

1 Until its entry into force, this Convention shall be open for signature by OECD members and by non-members which have been invited to become full participants in its Working Group on Bribery in International Business Transactions.

2 Subsequent to its entry into force, this Convention shall be open to accession by any non-signatory which is a member of the OECD or has become a full participant in the Working Group on Bribery in International Business Transactions or any successor to its functions. For each such non-signatory, the Convention shall enter into force on the sixtieth day following the date of deposit of its instrument of accession.

Article 14 - Ratification and Depositary 

1 This Convention is subject to acceptance, approval or ratification by the Signatories, in accordance with their respective laws.

2 Instruments of acceptance, approval, ratification or accession shall be deposited with the Secretary-General of the OECD, who shall serve as Depositary of this Convention.

Article 15 - Entry into Force 

1 This Convention shall enter into force on the sixtieth day following the date upon which five of the ten countries which have the ten largest export shares (see annex), and which represent by themselves at least sixty per cent of the combined total exports of those ten countries, have deposited their instruments of acceptance, approval, or ratification. For each signatory depositing its instrument after such entry into force, the Convention shall enter into force on the sixtieth day after deposit of its instrument.

2 If, after 31 December 1998, the Convention has not entered into force under paragraph 1 above, any signatory which has deposited its instrument of acceptance, approval or ratification may declare in writing to the Depositary its readiness to accept entry into force of this Convention under this paragraph 2. The Convention shall enter into force for such a signatory on the sixtieth day following the date upon which such declarations have been deposited by at least two signatories. For each signatory depositing its declaration after such entry into force, the Convention shall enter into force on the sixtieth day following the date of deposit.

Article 16 - Amendment 

Any Party may propose the amendment of this Convention. A proposed amendment shall be submitted to the Depositary which shall communicate it to the other Parties at least sixty days before convening a meeting of the Parties to consider the proposed amendment. An amendment adopted by consensus of the Parties, or by such other means as the Parties may determine by consensus, shall enter into force sixty days after the deposit of an instrument of ratification, acceptance or approval by all of the Parties, or in such other circumstances as may be specified by the Parties at the time of adoption of the amendment.

Article 17 - Withdrawal 

A Party may withdraw from this Convention by submitting written notification to the Depositary. Such withdrawal shall be effective one year after the date of the receipt of the notification. After withdrawal, co-operation shall continue between the Parties and the Party which has withdrawn on all requests for assistance or extradition made before the effective date of withdrawal which remain pending.

Even from a rather superficial analysis of the text of this OECD Convention it is clear that there are quite evident similarities with some of the UN Conventions as we have dealt with them in the previous parts of this report. That fact is no surprise but quite a logical consequence of the reality we have also already stated above. It means, that most of various other acts of International law (and as we will show later also of national legislations) than of the UN system of International Laws have to follow the basic principles of that UN legislation as that is the duty of all its member states that are also always members of the UN. That is of course also a case of this OECD Convention and it only again further confirms our above statements on the rather unclear role of this international organization. 

Most probably it is again confirming the general view that it is one of the international organizations existing only for its own prestigious purposes, some although minimal prestige of its members and mostly only as one of the main instruments how its host country wants still underline and support its diminishing global role and international power status. In view of this it is then not quite surprising if many critics of these various global international organizations are about the OECD speaking as about the most expensive statistical office in the world as in addition to various statistics there is not much that could be attributed to this organization as its direct or indirect contribution to the global economic development, cooperation and spred of democracy beyond its 30 member states. In principle also on the recent cases of the last entrants to the OECD we could will all responsibility state that e.g. the status and overall performance of the Slovak republic or other three V4 countries has not at all improved thanks to their membership in this exclusive club. They have the same problems as before and still belong among the poorest members of the OECD and as we have demonstrated in various important indicators they are performing worse than non OECD members who do not even dare for various pragmatic reasons to apply for their membership in this exclusive club. The best example that such a membership is totally irrelevant in this respect is the case of Slovenia a regional partner of the V4 and co-member of the EU, etc. It has been the most advanced among the new members of the EU and it is still so although has not been a member of the OECD and the gap between Slovenia and its regional partners from the V4 has by their OECD membership not narrowed but rather widened. One of the best proofs for these comparison is the overall macroeconomic performance where Slovenia is permanently the most developed country among new entrants to the EU with over 70% of the GDP per capita of the EU average while the V4 members of the OECD hardly sill are reaching 60% of such level what used to be a basic indicator on preparadness of the candidate country to the EU. Similarly it is in the case of fulfilling the Maastricht criteria for adopting Euro. Slovenia is still the only country that is meeting all five necessary and basic indicators what is not the case of any other of the V4 OECD members and even not of many old EU-15 member states.

In view of this overall situation we could state that the direct impact of the OECD membership and the organization itself in the fight against fraud also in the domain of health care is rather small and practically insignificant in comparison with the legal and organizational basis within the UN system of International Laws and its organizational and institutional provisions. To some extent it is so because of:

· the overall character of the OECD is  a rather specific and to some extent it is a curious  international    organization having no specific mandate and role in the wider economic cooperation and development although by its membership of some really and truly the most advanced market economies it is an organization that could play more vivid roles in this respect but that would need of it to be a restructured with more and better defined its mission and to be more outward  than  inward oriented organization

· the fact that because of its above inward orientation  its worldwide impact is rather very limited as it consists of only 30 members and even some other states that joined the particular Convention on Combating Bribery of Foreign Public Officials in International Business Transactions cannot change so much in this its rather “neutral” position and thus also impact. Although it is a fact that with 19 EU members it could be more “visible” at least in relation to the EU itself

· the coverage of the Convention itself to only “foreign public officials” is further diminishing the significance of this Convention as also this specific category of officials is in principle fully covered by the more generally and universally formulated by the particular UN Convention

· an another important issue and also shortcoming in this respect is the fact that the OECD has not have any specific organizational and other relevant structures that could be directly utilized in the practical implementation and enforcement of the particular Convention.

· In brief we could state that even if we admit that there is some relevant legislation with the character of an act of International law in the form of the particular OECD Convention, the OECD itself is lacking any specific institutional and organizational provisions that could create the necessary structures for its practical utilization. In difference to some other international organizations we are dealing with also in this Report as e.g. is the case of the UN, the EU, the CE, etc. legislation without this structures including related courts cannot have a significant impact in practical implementation.

In summary to this part we could state that the whole contribution of the OECD to the International system of law in the fight against fraud also in health care is rather limited and insignificant and to the large extent redundant especially in comparison with some other and much better organizationally and institutionally “equipped” International organizations. However, on the other hand it has to be also stated that it is always better if there is more partners in the global fight against all various forms of international crime, fraud, etc. than it would be without them. As international crime including that in the health care has been becoming more and more globalized and internationalized the same is also absolutely true regarding the global fight against them. In this respect then also the OECD has its place in this fight although it could be more efficient and better provided than it is at present but as we have stated above it would need to redefine and better specify the entire role of the OECD as such. What is evidently beyond the scope and focus of this research. 
3.3 International law on health care and fight against fraud under the Council of Europe 

One of some other very relevant International organizations in the fight against international crime and fraud in general and thus also applicable also in the fight against fraud in the health care domain has been also the Council of Europe.

About the Council of Europe (CE)

Origins and membership The Council of Europe (CE) is the continent's oldest political organization, founded in 1949. It:

· groups together 46 countries, including 21 countries from Central and Eastern Europe,

· has application from 1 more country (Belarus), 

· has granted observer status to 5 more countries (the Holy See, the United States, Canada, Japan and Mexico), 

· is distinct from the 25-nation European Union, but no country has ever joined the Union without first belonging to the Council of Europe, 

· has its headquarters in Strasbourg, in north-eastern France. 

The main aim of the Council of Europe according to the Article 1 - Statute of the Council of Europe is to achieve a greater unity between its members... The Council was set up to:

· defend human rights, parliamentary democracy and the rule of law, 

· develop continent-wide agreements to standardize member countries' social and legal practices, 

· promote awareness of a European identity based on shared values and cutting across different cultures.

Since 1989, its main job has become:

· acting as a political anchor and human rights watchdog for Europe's post-communist democracies, 

· assisting the countries of central and eastern Europe in carrying out and consolidating political, legal and constitutional reform in parallel with economic reform,

· providing know-how in areas such as human rights, local democracy, education, culture and the environment. 

Political aims The Council of Europe's Vienna Summit in October 1993 set out new political aims. The Heads of State and Government cast the Council of Europe as the guardian of democratic security - founded on human rights, democracy and the rule of law. Democratic security is an essential complement to military security, and is a pre-requisite for the continent's stability and peace.

During the Second Summit in Strasbourg in October 1997, the Heads of State and Government adopted an action plan to strengthen the Council of Europe's work in four areas: democracy and human rights, social cohesion, the security of citizens and democratic values and cultural diversity. The Council of Europe's third Summit of Heads of State and Government, held in Warsaw on 16 and 17 May 2005, concluded by adopting a political declaration and an action plan laying down the principal tasks of the Council of Europe in the coming years: 

· promoting the common fundamental values of human rights, the rule of law and democracy; 

· strengthening the security of European citizens, in particular by combating terrorism, organized crime and trafficking in human beings; 

· fostering co-operation with other international and European organizations. 

Today, the Organization continues to grow while at the same time increasing its monitoring to ensure that all its members respect the obligations and commitments they entered into when they joined.

The main component parts of the Council of Europe are:

· the Committee of Ministers, composed of the 46 Foreign ministers or their Strasbourg-based deputies (ambassadors/permanent representatives), which is the Organization's decision-making body.

· the Parliamentary Assembly, grouping 630 members (315 representatives and 315 substitutes) from the 46 national parliaments. .

· the Congress of Local and Regional Authorities, composed of a Chamber of Local Authorities and a Chamber of Regions.

· the 1800-strong secretariat. 

Ordinary budget In 2006, 190 148 800 euros.

Some practical achievements

· 200 legally binding European treaties or conventions many of which are open to non-member states on topics ranging from human rights to the fight against organized crime and from the prevention of torture to data protection or cultural co-operation. 

· Recommendations to governments setting out policy guidelines on such issues as legal matters, health, education, culture and sport. 

The pan-European dimension Since November 1990, the accession of 21 countries of central and eastern Europe (the most recent being Serbia and Montenegro in April 2003) has given the Council of Europe a genuine pan-European dimension, so that it is now the organization that represents Greater Europe.

The Council of Europe in addition to its above main functions as a watch dog for human rights in Europe in general and especially in its 46 member states plays an important role also in the area of our research in general and this report in particular. Thru its membership of practically all European states its operational area is covering practically the entire European continent but Belarus. However, it has been including also such not always considered “European” countries like Armenia, Azerbaijan, Georgia from the former UdSSR. Of those countries that only by a part of their territory belong to Europe like Russia or Turkey is missing only Kazakhstan. The country that by a certain paradox has on the European territory more of its own territory than Turkey or Russia. But in any case, even the existing extension of the CE’s area of operation to the entire territory of Russia and Turkey makes it an important player in the area of fundamental human rights on the whole territory of Northern Asia and the Near East so making it an important factor of stability and respect for human rights on the direct borders even with such important Asian countries like the Peoples Republic of China or such volatile countries like Iraq, Iran, Syria, etc. This geographic context of the CE is important not only from the jurisdiction of the Council itself but especially regarding directly also of our main theme i.e. fight against fraud in health care domain. In this connection we have to realize that most of illicit drugs coming to Europe or the EU have their origin not only just across these Asian borders of the CE territory but are illegally trafficked through these borders on their way further to Europe and the EU and so being an integral part of this important factor of fraud in a part of the health care system and fight against its various forms like corruption, money laundering, bribery of medical officers, etc.   As for the main topic and theme of our research and this report the CE basically three International Conventions relevant and directly applicable for our research and this report on the fraud in health care viz.:

· Criminal Law Convention on Corruption

· Additional Protocol to the Criminal Law Convention on Corruption

· Civil Law Convention on Corruption. 

3.3.1 Criminal Law Convention on Corruption

The member States of the Council of Europe and the other States signatory hereto, Considering that the aim of the Council of Europe is to achieve a greater unity between its members;

Recognizing the value of fostering co-operation with the other States signatories to this Convention;

Convinced of the need to pursue, as a matter of priority, a common criminal policy aimed at the protection of society against corruption, including the adoption of appropriate legislation and preventive measures;

Emphasizing that corruption threatens the rule of law, democracy and human rights, undermines good governance, fairness and social justice, distorts competition, hinders economic development and endangers the stability of democratic institutions and the moral foundations of society;

Believing that an effective fight against corruption requires increased, rapid and well-functioning international co-operation in criminal matters;

Welcoming recent developments which further advance international understanding and co-operation in combating corruption, including actions of the United Nations, the World Bank, the International Monetary Fund, the World Trade Organization, the Organization of American States, the OECD and the European Union;

Having regard to the Programme of Action against Corruption adopted by the Committee of Ministers of the Council of Europe in November 1996 following the recommendations of the 19th Conference of European Ministers of Justice (Valletta, 1994);

Recalling in this respect the importance of the participation of non-member States in the Council of Europe’s activities against corruption and welcoming their valuable contribution to the implementation of the Programme of Action against Corruption;

Further recalling that Resolution No. 1 adopted by the European Ministers of Justice at their 21st Conference (Prague, 1997) recommended the speedy implementation of the Programme of Action against Corruption, and called, in particular, for the early adoption of a criminal law convention providing for the co-ordinated incrimination of corruption offences, enhanced co-operation for the prosecution of such offences as well as an effective follow-up mechanism open to member States and non-member States on an equal footing;

Bearing in mind that the Heads of State and Government of the Council of Europe decided, on the occasion of their Second Summit held in Strasbourg on 10 and 11 October 1997, to seek common responses to the challenges posed by the growth in corruption and adopted an Action Plan which, in order to promote co-operation in the fight against corruption, including its links with organized crime and money laundering, instructed the Committee of Ministers, inter alia, to secure the rapid completion of international legal instruments pursuant to the Programme of Action against Corruption;

Considering moreover that Resolution (97) 24 on the 20 Guiding Principles for the Fight against Corruption, adopted on 6 November 1997 by the Committee of Ministers at its 101st Session, stresses the need rapidly to complete the elaboration of international legal instruments pursuant to the Programme of Action against Corruption;

In view of the adoption by the Committee of Ministers, at its 102nd Session on 4 May 1998, of Resolution (98) 7 authorizing the partial and enlarged agreement establishing the "Group of States against Corruption – GRECO", which aims at improving the capacity of its members to fight corruption by following up compliance with their undertakings in this field, 

Have agreed as follows:

Chapter I – Use of terms

Article 1 – Use of terms

For the purposes of this Convention:

e. "public official" shall be understood by reference to the definition of "official", "public officer", "mayor", "minister" or "judge" in the national law of the State in which the person in question performs that function and as applied in its criminal law;

f. the term "judge" referred to in sub-paragraph a above shall include prosecutors and holders of judicial offices;

g. in the case of proceedings involving a public official of another State, the prosecuting State may apply the definition of public official only insofar as that definition is compatible with its national law;

h. "legal person" shall mean any entity having such status under the applicable national law, except for States or other public bodies in the exercise of State authority and for public international organizations.

Chapter II – Measures to be taken at national level

Article 2 – Active bribery of domestic public officials

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, the promising, offering or giving by any person, directly or indirectly, of any undue advantage to any of its public officials, for himself or herself or for anyone else, for him or her to act or refrain from acting in the exercise of his or her functions.

Article 3 – Passive bribery of domestic public officials

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, the request or receipt by any of its public officials, directly or indirectly, of any undue advantage, for himself or herself or for anyone else, or the acceptance of an offer or a promise of such an advantage, to act or refrain from acting in the exercise of his or her functions.

Article 4 – Bribery of members of domestic public assemblies 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving any person who is a member of any domestic public assembly exercising legislative or administrative powers.

Article 5 – Bribery of foreign public officials

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving a public official of any other State.

Article 6 – Bribery of members of foreign public assemblies

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving any person who is a member of any public assembly exercising legislative or administrative powers in any other State.

Article 7 – Active bribery in the private sector

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally in the course of business activity, the promising, offering or giving, directly or indirectly, of any undue advantage to any persons who direct or work for, in any capacity, private sector entities, for themselves or for anyone else, for them to act, or refrain from acting, in breach of their duties.

Article 8 – Passive bribery in the private sector

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, in the course of business activity, the request or receipt, directly or indirectly, by any persons who direct or work for, in any capacity, private sector entities, of any undue advantage or the promise thereof for themselves or for anyone else, or the acceptance of an offer or a promise of such an advantage, to act or refrain from acting in breach of their duties.

Article 9 – Bribery of officials of international organizations

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving any official or other contracted employee, within the meaning of the staff regulations, of any public international or supranational organization or body of which the Party is a member, and any person, whether seconded or not, carrying out functions corresponding to those performed by such officials or agents.

Article 10 – Bribery of members of international parliamentary assemblies

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Article 4 when involving any members of parliamentary assemblies of international or supranational organizations of which the Party is a member.

Article 11 – Bribery of judges and officials of international courts

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3 involving any holders of judicial office or officials of any international court whose jurisdiction is accepted by the Party.

Article 12 – Trading in influence 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, the promising, giving or offering, directly or indirectly, of any undue advantage to anyone who asserts or confirms that he or she is able to exert an improper influence over the decision-making of any person referred to in Articles 2, 4 to 6 and 9 to 11 in consideration thereof, whether the undue advantage is for himself or herself or for anyone else, as well as the request, receipt or the acceptance of the offer or the promise of such an advantage, in consideration of that influence, whether or not the influence is exerted or whether or not the supposed influence leads to the intended result.

Article 13 – Money laundering of proceeds from corruption offences

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in the Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Products from Crime (ETS No. 141), Article 6, paragraphs 1 and 2, under the conditions referred to therein, when the predicate offence consists of any of the criminal offences established in accordance with Articles 2 to 12 of this Convention, to the extent that the Party has not made a reservation or a declaration with respect to these offences or does not consider such offences as serious ones for the purpose of their money laundering legislation.

Article 14 – Account offences

Each Party shall adopt such legislative and other measures as may be necessary to establish as offences liable to criminal or other sanctions under its domestic law the following acts or omissions, when committed intentionally, in order to commit, conceal or disguise the offences referred to in Articles 2 to 12, to the extent the Party has not made a reservation or a declaration:

i. creating or using an invoice or any other accounting document or record containing false or incomplete information;

j. unlawfully omitting to make a record of a payment.

Article 15 – Participatory acts

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law aiding or abetting the commission of any of the criminal offences established in accordance with this Convention.

Article 16 – Immunity

The provisions of this Convention shall be without prejudice to the provisions of any Treaty, Protocol or Statute, as well as their implementing texts, as regards the withdrawal of immunity.

Article 17 – Jurisdiction

1 Each Party shall adopt such legislative and other measures as may be necessary to establish jurisdiction over a criminal offence established in accordance with Articles 2 to 14 of this Convention where:

k. the offence is committed in whole or in part in its territory; 

l. the offender is one of its nationals, one of its public officials, or a member of one of its domestic public assemblies; 

m. the offence involves one of its public officials or members of its domestic public assemblies or any person referred to in Articles 9 to 11 who is at the same time one of its nationals.

2 Each State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the Council of Europe, declare that it reserves the right not to apply or to apply only in specific cases or conditions the jurisdiction rules laid down in paragraphs 1 b and c of this article or any part thereof.

3 If a Party has made use of the reservation possibility provided for in paragraph 2 of this article, it shall adopt such measures as may be necessary to establish jurisdiction over a criminal offence established in accordance with this Convention, in cases where an alleged offender is present in its territory and it does not extradite him to another Party, solely on the basis of his nationality, after a request for extradition.

4 This Convention does not exclude any criminal jurisdiction exercised by a Party in accordance with national law.

Article 18 – Corporate liability

1 Each Party shall adopt such legislative and other measures as may be necessary to ensure that legal persons can be held liable for the criminal offences of active bribery, trading in influence and money laundering established in accordance with this Convention, committed for their benefit by any natural person, acting either individually or as part of an organ of the legal person, who has a leading position within the legal person, based on:

n. a power of representation of the legal person; or

o. an authority to take decisions on behalf of the legal person; or

p. an authority to exercise control within the legal person; as well as for involvement of such a natural person as accessory or instigator in the above-mentioned offences.

2 Apart from the cases already provided for in paragraph 1, each Party shall take the necessary measures to ensure that a legal person can be held liable where the lack of supervision or control by a natural person referred to in paragraph 1 has made possible the commission of the criminal offences mentioned in paragraph 1 for the benefit of that legal person by a natural person under its authority.

3 Liability of a legal person under paragraphs 1 and 2 shall not exclude criminal proceedings against natural persons who are perpetrators, instigators of, or accessories to, the criminal offences mentioned in paragraph 1.

Article 19 – Sanctions and measures

1 Having regard to the serious nature of the criminal offences established in accordance with this Convention, each Party shall provide, in respect of those criminal offences established in accordance with Articles 2 to 14, effective, proportionate and dissuasive sanctions and measures, including, when committed by natural persons, penalties involving deprivation of liberty which can give rise to extradition.

2 Each Party shall ensure that legal persons held liable in accordance with Article 18, paragraphs 1 and 2, shall be subject to effective, proportionate and dissuasive criminal or non-criminal sanctions, including monetary sanctions.

3 Each Party shall adopt such legislative and other measures as may be necessary to enable it to confiscate or otherwise deprive the instrumentalities and proceeds of criminal offences established in accordance with this Convention, or property the value of which corresponds to such proceeds.

Article 20 – Specialized authorities

Each Party shall adopt such measures as may be necessary to ensure that persons or entities are specialized in the fight against corruption. They shall have the necessary independence in accordance with the fundamental principles of the legal system of the Party, in order for them to be able to carry out their functions effectively and free from any undue pressure. The Party shall ensure that the staff of such entities has adequate training and financial resources for their tasks.

Article 21 – Co-operation with and between national authorities

Each Party shall adopt such measures as may be necessary to ensure that public authorities, as well as any public official, co-operate, in accordance with national law, with those of its authorities responsible for investigating and prosecuting criminal offences:

q. by informing the latter authorities, on their own initiative, where there are reasonable grounds to believe that any of the criminal offences established in accordance with Articles 2 to 14 has been committed, or

r. by providing, upon request, to the latter authorities all necessary information.

Article 22 – Protection of collaborators of justice and witnesses

Each Party shall adopt such measures as may be necessary to provide effective and appropriate protection for:

s. those who report the criminal offences established in accordance with Articles 2 to 14 or otherwise co-operate with the investigating or prosecuting authorities;

t. witnesses who give testimony concerning these offences.

Article 23 – Measures to facilitate the gathering of evidence and the confiscation of proceeds 

1 Each Party shall adopt such legislative and other measures as may be necessary, including those permitting the use of special investigative techniques, in accordance with national law, to enable it to facilitate the gathering of evidence related to criminal offences established in accordance with Article 2 to 14 of this Convention and to identify, trace, freeze and seize instrumentalities and proceeds of corruption, or property the value of which corresponds to such proceeds, liable to measures set out in accordance with paragraph 3 of Article 19 of this Convention.

2 Each Party shall adopt such legislative and other measures as may be necessary to empower its courts or other competent authorities to order that bank, financial or commercial records be made available or be seized in order to carry out the actions referred to in paragraph 1 of this article.

3 Bank secrecy shall not be an obstacle to measures provided for in paragraphs 1 and 2 of this article.

Chapter III – Monitoring of implementation

Article 24 – Monitoring

The Group of States against Corruption (GRECO) shall monitor the implementation of this Convention by the Parties.

Chapter IV – International co-operation

Article 25 – General principles and measures for international co-operation

1 The Parties shall co-operate with each other, in accordance with the provisions of relevant international instruments on international co-operation in criminal matters, or arrangements agreed on the basis of uniform or reciprocal legislation, and in accordance with their national law, to the widest extent possible for the purposes of investigations and proceedings concerning criminal offences established in accordance with this Convention.

2 Where no international instrument or arrangement referred to in paragraph 1 is in force between Parties, Articles 26 to 31 of this chapter shall apply.

3 Articles 26 to 31 of this chapter shall also apply where they are more favourable than those of the international instruments or arrangements referred to in paragraph 1.

Article 26 – Mutual assistance

1 The Parties shall afford one another the widest measure of mutual assistance by promptly processing requests from authorities that, in conformity with their domestic laws, have the power to investigate or prosecute criminal offences established in accordance with this Convention.

2 Mutual legal assistance under paragraph 1 of this article may be refused if the requested Party believes that compliance with the request would undermine its fundamental interests, national sovereignty, national security or ordre public.

3 Parties shall not invoke bank secrecy as a ground to refuse any co-operation under this chapter. Where its domestic law so requires, a Party may require that a request for co-operation which would involve the lifting of bank secrecy be authorized by either a judge or another judicial authority, including public prosecutors, any of these authorities acting in relation to criminal offences.

Article 27 – Extradition

1 The criminal offences established in accordance with this Convention shall be deemed to be included as extraditable offences in any extradition treaty existing between or among the Parties. The Parties undertake to include such offences as extraditable offences in any extradition treaty to be concluded between or among them.

2 If a Party that makes extradition conditional on the existence of a treaty receives a request for extradition from another Party with which it does not have an extradition treaty, it may consider this Convention as the legal basis for extradition with respect to any criminal offence established in accordance with this Convention.

3 Parties that do not make extradition conditional on the existence of a treaty shall recognize criminal offences established in accordance with this Convention as extraditable offences between themselves.

4 Extradition shall be subject to the conditions provided for by the law of the requested Party or by applicable extradition treaties, including the grounds on which the requested Party may refuse extradition.

5 If extradition for a criminal offence established in accordance with this Convention is refused solely on the basis of the nationality of the person sought, or because the requested Party deems that it has jurisdiction over the offence, the requested Party shall submit the case to its competent authorities for the purpose of prosecution unless otherwise agreed with the requesting Party, and shall report the final outcome to the requesting Party in due course.

Article 28 – Spontaneous information

Without prejudice to its own investigations or proceedings, a Party may without prior request forward to another Party information on facts when it considers that the disclosure of such information might assist the receiving Party in initiating or carrying out investigations or proceedings concerning criminal offences established in accordance with this Convention or might lead to a request by that Party under this chapter.

Article 29 – Central authority

1 The Parties shall designate a central authority or, if appropriate, several central authorities, which shall be responsible for sending and answering requests made under this chapter, the execution of such requests or the transmission of them to the authorities competent for their execution.

2 Each Party shall, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, communicate to the Secretary General of the Council of Europe the names and addresses of the authorities designated in pursuance of paragraph 1 of this article.

Article 30 – Direct communication

1 The central authorities shall communicate directly with one another.

2 In the event of urgency, requests for mutual assistance or communications related thereto may be sent directly by the judicial authorities, including public prosecutors, of the requesting Party to such authorities of the requested Party. In such cases a copy shall be sent at the same time to the central authority of the requested Party through the central authority of the requesting Party.

3 Any request or communication under paragraphs 1 and 2 of this article may be made through the International Criminal Police Organization (Interpol).

4 Where a request is made pursuant to paragraph 2 of this article and the authority is not competent to deal with the request, it shall refer the request to the competent national authority and inform directly the requesting Party that it has done so.

5 Requests or communications under paragraph 2 of this article, which do not involve coercive action, may be directly transmitted by the competent authorities of the requesting Party to the competent authorities of the requested Party.

6 Each State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, inform the Secretary General of the Council of Europe that, for reasons of efficiency, requests made under this chapter are to be addressed to its central authority.

Article 31 – Information

The requested Party shall promptly inform the requesting Party of the action taken on a request under this chapter and the final result of that action. The requested Party shall also promptly inform the requesting Party of any circumstances which render impossible the carrying out of the action sought or are likely to delay it significantly.

Chapter V – Final provisions

Article 32 – Signature and entry into force

1 This Convention shall be open for signature by the member States of the Council of Europe and by non-member States which have participated in its elaboration. Such States may express their consent to be bound by:

u.  signature without reservation as to ratification, acceptance or approval; or

v.  signature subject to ratification, acceptance or approval, followed by ratification, acceptance or approval.

2 Instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe.

3 This Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date on which fourteenth States have expressed their consent to be bound by the Convention in accordance with the provisions of paragraph 1. Any such State, which is not a member of the Group of States against Corruption (GRECO) at the time of ratification, shall automatically become a member on the date the Convention enters into force.

4 In respect of any signatory State which subsequently expresses its consent to be bound by it, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of the expression of their consent to be bound by the Convention in accordance with the provisions of paragraph 1. Any signatory State, which is not a member of the Group of States against Corruption (GRECO) at the time of ratification, shall automatically become a member on the date the Convention enters into force in its respect.

Article 33 – Accession to the Convention

1 After the entry into force of this Convention, the Committee of Ministers of the Council of Europe, after consulting the Contracting States to the Convention, may invite the European Community as well as any State not a member of the Council and not having participated in its elaboration to accede to this Convention, by a decision taken by the majority provided for in Article 20d of the Statute of the Council of Europe and by the unanimous vote of the representatives of the Contracting States entitled to sit on the Committee of Ministers.

2 In respect of the European Community and any State acceding to it under paragraph 1 above, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of deposit of the instrument of accession with the Secretary General of the Council of Europe. The European Community and any State acceding to this Convention shall automatically become a member of GRECO, if it is not already a member at the time of accession, on the date the Convention enters into force in its respect.

Article 34 – Territorial application
1 Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, specify the territory or territories to which this Convention shall apply.

2 Any Party may, at any later date, by a declaration addressed to the Secretary General of the Council of Europe, extend the application of this Convention to any other territory specified in the declaration. In respect of such territory the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of receipt of such declaration by the Secretary General.

3 Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such declaration, be withdrawn by a notification addressed to the Secretary General of the Council of Europe. The withdrawal shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of such notification by the Secretary General.

Article 35 – Relationship to other conventions and agreements

1 This Convention does not affect the rights and undertakings derived from international multilateral conventions concerning special matters.

2 The Parties to the Convention may conclude bilateral or multilateral agreements with one another on the matters dealt with in this Convention, for purposes of supplementing or strengthening its provisions or facilitating the application of the principles embodied in it.

3 If two or more Parties have already concluded an agreement or treaty in respect of a subject which is dealt with in this Convention or otherwise have established their relations in respect of that subject, they shall be entitled to apply that agreement or treaty or to regulate those relations accordingly, in lieu of the present Convention, if it facilitates international co-operation.

Article 36 – Declarations

Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, declare that it will establish as criminal offences the active and passive bribery of foreign public officials under Article 5, of officials of international organizations under Article 9 or of judges and officials of international courts under Article 11, only to the extent that the public official or judge acts or refrains from acting in breach of his duties. 

Article 37 – Reservations

1 Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, reserve its right not to establish as a criminal offence under its domestic law, in part or in whole, the conduct referred to in Articles 4, 6 to 8, 10 and 12 or the passive bribery offences defined in Article 5.

2 Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession declare that it avails itself of the reservation provided for in Article 17, paragraph 2.

3 Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession declare that it may refuse mutual legal assistance under Article 26, paragraph 1, if the request concerns an offence which the requested Party considers a political offence.

4 No State may, by application of paragraphs 1, 2 and 3 of this article, enter reservations to more than five of the provisions mentioned thereon. No other reservation may be made. Reservations of the same nature with respect to Articles 4, 6 and 10 shall be considered as one reservation.

Article 38 – Validity and review of declarations and reservations

1 Declarations referred to in Article 36 and reservations referred to in Article 37 shall be valid for a period of three years from the day of the entry into force of this Convention in respect of the State concerned. However, such declarations and reservations may be renewed for periods of the same duration.

2 Twelve months before the date of expiry of the declaration or reservation, the Secretariat General of the Council of Europe shall give notice of that expiry to the State concerned. No later than three months before the expiry, the State shall notify the Secretary General that it is upholding, amending or withdrawing its declaration or reservation. In the absence of a notification by the State concerned, the Secretariat General shall inform that State that its declaration or reservation is considered to have been extended automatically for a period of six months. Failure by the State concerned to notify its intention to uphold or modify its declaration or reservation before the expiry of that period shall cause the declaration or reservation to lapse.

3 If a Party makes a declaration or a reservation in conformity with Articles 36 and 37, it shall provide, before its renewal or upon request, an explanation to GRECO, on the grounds justifying its continuance.

Article 39 – Amendments

1 Amendments to this Convention may be proposed by any Party, and shall be communicated by the Secretary General of the Council of Europe to the member States of the Council of Europe and to every non-member State which has acceded to, or has been invited to accede to, this Convention in accordance with the provisions of Article 33.

2 Any amendment proposed by a Party shall be communicated to the European Committee on Crime Problems (CDPC), which shall submit to the Committee of Ministers its opinion on that proposed amendment.

3 The Committee of Ministers shall consider the proposed amendment and the opinion submitted by the CDPC and, following consultation of the non-member States Parties to this Convention, may adopt the amendment.

4 The text of any amendment adopted by the Committee of Ministers in accordance with paragraph 3 of this article shall be forwarded to the Parties for acceptance.

5 Any amendment adopted in accordance with paragraph 3 of this article shall come into force on the thirtieth day after all Parties have informed the Secretary General of their acceptance thereof.

Article 40 – Settlement of disputes 

1 The European Committee on Crime Problems of the Council of Europe shall be kept informed regarding the interpretation and application of this Convention.

2 In case of a dispute between Parties as to the interpretation or application of this Convention, they shall seek a settlement of the dispute through negotiation or any other peaceful means of their choice, including submission of the dispute to the European Committee on Crime Problems, to an arbitral tribunal whose decisions shall be binding upon the Parties, or to the International Court of Justice, as agreed upon by the Parties concerned.

Article 41 – Denunciation

1 Any Party may, at any time, denounce this Convention by means of a notification addressed to the Secretary General of the Council of Europe.

2 Such denunciation shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of the notification by the Secretary General.

Article 42 – Notification

The Secretary General of the Council of Europe shall notify the member States of the Council of Europe and any State which has acceded to this Convention of:

w.  any signature;

x.  the deposit of any instrument of ratification, acceptance, approval or accession;

y.  any date of entry into force of this Convention in accordance with Articles 32 and 33;

z.  any declaration or reservation made under Article 36 or Article 37;

aa.  any other act, notification or communication relating to this Convention.

3.3.2 Additional Protocol to the Criminal Law Convention on Corruption

The member States of the Council of Europe and the other States signatory hereto, Considering that it is desirable to supplement the Criminal Law Convention on Corruption (ETS No. 173, hereafter “the Convention”) in order to prevent and fight against corruption; Considering also that the present Protocol will allow the broader implementation of the 1996 Programme of Action against Corruption, Have agreed as follows:

Chapter I – Use of terms

Article 1 – Use of terms

For the purpose of this Protocol:

1 The term “arbitrator” shall be understood by reference to the national law of the States Parties to this Protocol, but shall in any case include a person who by virtue of an arbitration agreement is called upon to render a legally binding decision in a dispute submitted to him/her by the parties to the agreement. 

2 The term “arbitration agreement” means an agreement recognised by the national law whereby the parties agree to submit a dispute for a decision by an arbitrator. 

3 The term “juror” shall be understood by reference to the national law of the States Parties to this Protocol but shall in any case include a lay person acting as a member of a collegial body which has the responsibility of deciding on the guilt of an accused person in the framework of a trial. 

4 In the case of proceedings involving a foreign arbitrator or juror, the prosecuting State may apply the definition of arbitrator or juror only in so far as that definition is compatible with its national law. 

Chapter II – Measures to be taken at national level

Article 2 – Active bribery of domestic arbitrators 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, the promising, offering or giving by any person, directly or indirectly, of any undue advantage to an arbitrator exercising his/her functions under the national law on arbitration of the Party, for himself or herself or for anyone else, for him or for her to act or refrain from acting in the exercise of his or her functions.

Article 3 – Passive bribery of domestic arbitrators 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally, the request or receipt by an arbitrator exercising his/her functions under the national law on arbitration of the Party, directly or indirectly, of any undue advantage for himself or herself or for anyone else, or the acceptance of an offer or promise of such an advantage, to act or refrain from acting in the exercise of his or her functions.

Article 4 – Bribery of foreign arbitrators 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving an arbitrator exercising his/her functions under the national law on arbitration of any other State.

Article 5 – Bribery of domestic jurors

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving any person acting as a juror within its judicial system. 

Article 6 – Bribery of foreign jurors

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its domestic law the conduct referred to in Articles 2 and 3, when involving any person acting as a juror within the judicial system of any other State.

Chapter III – Monitoring of implementation and final provisions 

Article 7 – Monitoring of implementation 

The Group of States against Corruption (GRECO) shall monitor the implementation of this Protocol by the Parties.

Article 8 – Relationship to the Convention 

1 As between the States Parties the provisions of Articles 2 to 6 of this Protocol shall be regarded as additional articles to the Convention.

2 The provisions of the Convention shall apply to the extent that they are compatible with the provisions of this Protocol.

Article 9 – Declarations and reservations

1 If a Party has made a declaration in accordance with Article 36 of the Convention, it may make a similar declaration relating to Articles 4 and 6 of this Protocol at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession. 

2 If a Party has made a reservation in accordance with Article 37, paragraph 1, of the Convention restricting the application of the passive bribery offences defined in Article 5 of the Convention, it may make a similar reservation concerning Articles 4 and 6 of this Protocol at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession. Any other reservation made by a Party, in accordance with Article 37 of the Convention shall be applicable also to this Protocol, unless that Party otherwise declares at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession. 

3 No other reservation may be made.

Article 10 – Signature and entry into force 

1 This Protocol shall be open for signature by States, which have signed the Convention. These States may express their consent to be bound by: 

ab. signature without reservation as to ratification, acceptance or approval; or 

ac. signature subject to ratification, acceptance or approval, followed by ratification, acceptance or approval. 

2 Instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

3 This Protocol shall enter into force on the first day of the month following the expiry of a period of three months after the date on which five States have expressed their consent to be bound by the Protocol in accordance with the provisions of paragraphs 1 and 2, and only after the Convention itself has entered into force.

4 In respect of any signatory State which subsequently expresses its consent to be bound by it, the Protocol shall enter into force on the first day of the month following the expiry of a period of three months after the date of the expression of its consent to be bound by the Protocol in accordance with the provisions of paragraphs 1 and 2. 

5 A signatory State may not ratify, accept or approve this Protocol without having, simultaneously or previously, expressed its consent to be bound by the Convention. 

Article 11 – Accession to the Protocol 

1 Any State or the European Community having acceded to the Convention may accede to this Protocol after it has entered into force. 

2 In respect of any State or the European Community acceding to the Protocol, it shall enter into force on the first day of the month following the expiry of a period of three months after the date of the deposit of an instrument of accession with the Secretary General of the Council of Europe. 

Article 12 – Territorial application 

1 Any State or the European Community may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, specify the territory or territories to which this Protocol shall apply.

2 Any Party may, at any later date, by declaration addressed to the Secretary General of the Council of Europe, extend the application of this Protocol to any other territory or territories specified in the declaration and for whose international relations it is responsible or on whose behalf it is authorized to give undertakings. In respect of such territory the Protocol shall enter into force on the first day of the month following the expiry of a period of three months after the date of receipt of such declaration by the Secretary General. 

3 Any declaration made in pursuance of the two preceding paragraphs may, in respect of any territory mentioned in such declaration, be withdrawn by means of a notification addressed to the Secretary General of the Council of Europe. Such withdrawal shall become effective on the first day of the month following the expiry of a period of three months after the date of receipt of the notification by the Secretary General. 

Article 13 – Denunciation 

1 Any Party may, at any time, denounce this Protocol by means of a notification addressed to the Secretary General of the Council of Europe. 

3.3.3 Civil Law Convention on Corruption

Preamble
The member States of the Council of Europe, the other States and the European Community, signatories hereto,

Considering that the aim of the Council of Europe is to achieve a greater unity between its members;

Conscious of the importance of strengthening international co-operation in the fight against corruption;

Emphasizing that corruption represents a major threat to the rule of law, democracy and human rights, fairness and social justice, hinders economic development and endangers the proper and fair functioning of market economies;

Recognizing the adverse financial consequences of corruption to individuals, companies and States, as well as international institutions;

Convinced of the importance for civil law to contribute to the fight against corruption, in particular by enabling persons who have suffered damage to receive fair compensation;

Recalling the conclusions and resolutions of the 19th (Malta, 1994), 21st (Czech Republic, 1997) and 22nd (Moldova, 1999) Conferences of the European Ministers of Justice;

Taking into account the Programme of Action against Corruption adopted by the Committee of Ministers in November 1996;

Taking also into account the feasibility study on the drawing up of a convention on civil remedies for compensation for damage resulting from acts of corruption, approved by the Committee of Ministers in February 1997;

Having regard to Resolution (97) 24 on the 20 Guiding Principles for the Fight against Corruption, adopted by the Committee of Ministers in November 1997, at its 101st Session, to Resolution (98) 7 authorizing the adoption of the Partial and Enlarged Agreement establishing the "Group of States against Corruption (GRECO)", adopted by the Committee of Ministers in May 1998, at its 102nd Session, and to Resolution (99) 5 establishing the GRECO, adopted on 1st May 1999;

Recalling the Final Declaration and the Action Plan adopted by the Heads of State and Government of the member States of the Council of Europe at their 2nd summit in Strasbourg, in October 1997,

Have agreed as follows:

Chapter I – Measures to be taken at national level

Article 1 – Purpose

Each Party shall provide in its internal law for effective remedies for persons who have suffered damage as a result of acts of corruption, to enable them to defend their rights and interests, including the possibility of obtaining compensation for damage.

Article 2 – Definition of corruption

For the purpose of this Convention, "corruption" means requesting, offering, giving or accepting, directly or indirectly, a bribe or any other undue advantage or prospect thereof, which distorts the proper performance of any duty or behaviour required of the recipient of the bribe, the undue advantage or the prospect thereof.

Article 3 – Compensation for damage

1 Each Party shall provide in its internal law for persons who have suffered damage as a result of corruption to have the right to initiate an action in order to obtain full compensation for such damage.

2 Such compensation may cover material damage, loss of profits and non-pecuniary loss.

Article 4 – Liability

1 Each Party shall provide in its internal law for the following conditions to be fulfilled in order for the damage to be compensated: 

ad.  the defendant has committed or authorised the act of corruption, or failed to take reasonable steps to prevent the act of corruption;

ae.  the plaintiff has suffered damage; and

af.  there is a causal link between the act of corruption and the damage.

2 Each Party shall provide in its internal law that, if several defendants are liable for damage for the same corrupt activity, they shall be jointly and severally liable.

Article 5 – State responsibility
Each Party shall provide in its internal law for appropriate procedures for persons who have suffered damage as a result of an act of corruption by its public officials in the exercise of their functions to claim for compensation from the State or, in the case of a non-state Party, from that Party’s appropriate authorities.

Article 6 – Contributory negligence
Each Party shall provide in its internal law for the compensation to be reduced or disallowed having regard to all the circumstances, if the plaintiff has by his or her own fault contributed to the damage or to its aggravation.

Article 7 – Limitation periods
1 Each Party shall provide in its internal law for proceedings for the recovery of damages to be subject to a limitation period of not less than three years from the day the person who has suffered damage became aware or should reasonably have been aware, that damage has occurred or that an act of corruption has taken place, and of the identity of the responsible person. However, such proceedings shall not be commenced after the end of a limitation period of not less than ten years from the date of the act of corruption.

2 The laws of the Parties regulating suspension or interruption of limitation periods shall, if appropriate, apply to the periods prescribed in paragraph 1.

Article 8 – Validity of contracts
1 Each Party shall provide in its internal law for any contract or clause of a contract providing for corruption to be null and void.

2 Each Party shall provide in its internal law for the possibility for all parties to a contract whose consent has been undermined by an act of corruption to be able to apply to the court for the contract to be declared void, notwithstanding their right to claim for damages. 

Article 9 – Protection of employees
Each Party shall provide in its internal law for appropriate protection against any unjustified sanction for employees who have reasonable grounds to suspect corruption and who report in good faith their suspicion to responsible persons or authorities.

Article 10 – Accounts and audits
1 Each Party shall, in its internal law, take any necessary measures for the annual accounts of companies to be drawn up clearly and give a true and fair view of the company's financial position.

2 With a view to preventing acts of corruption, each Party shall provide in its internal law for auditors to confirm that the annual accounts present a true and fair view of the company’s financial position.

Article 11 – Acquisition of evidence
Each Party shall provide in its internal law for effective procedures for the acquisition of evidence in civil proceedings arising from an act of corruption.

Article 12 – Interim measures
Each Party shall provide in its internal law for such court orders as are necessary to preserve the rights and interests of the parties during civil proceedings arising from an act of corruption.

Chapter II – International co-operation and monitoring of implementation

Article 13 – International co-operation

The Parties shall co-operate effectively in matters relating to civil proceedings in cases of corruption, especially concerning the service of documents, obtaining evidence abroad, jurisdiction, recognition and enforcement of foreign judgments and litigation costs, in accordance with the provisions of relevant international instruments on international co-operation in civil and commercial matters to which they are Party, as well as with their internal law.

Article 14 – Monitoring

The Group of States against Corruption (GRECO) shall monitor the implementation of this Convention by the Parties.

Chapter III – Final clauses

Article 15 – Signature and entry into force

1 This Convention shall be open for signature by the member States of the Council of Europe, by non-member States that have participated in its elaboration and by the European Community. 

2 This Convention is subject to ratification, acceptance or approval. Instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe.

3 This Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date on which fourteen signatories have expressed their consent to be bound by the Convention in accordance with the provisions of paragraph 1. Any such signatory, which is not a member of the Group of States against Corruption (GRECO) at the time of ratification, acceptance or approval, shall automatically become a member on the date the Convention enters into force.

4 In respect of any signatory which subsequently expresses its consent to be bound by it, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of the expression of their consent to be bound by the Convention in accordance with the provisions of paragraph 1. Any signatory, which is not a member of the Group of States against Corruption (GRECO) at the time of ratification, acceptance or approval, shall automatically become a member on the date the Convention enters into force in its respect.

5 Any particular modalities for the participation of the European Community in the Group of States against Corruption (GRECO) shall be determined as far as necessary by a common agreement with the European Community.

Article 16 – Accession to the Convention

1 After the entry into force of this Convention, the Committee of Ministers of the Council of Europe, after consulting the Parties to the Convention, may invite any State not a member of the Council and not having participated in its elaboration to accede to this Convention, by a decision taken by the majority provided for in Article 20.d. of the Statute of the Council of Europe and by the unanimous vote of the representatives of the Parties entitled to sit on the Committee.

2 In respect of any State acceding to it, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of deposit of the instrument of accession with the Secretary General of the Council of Europe. Any State acceding to this Convention shall automatically become a member of the GRECO, if it is not already a member at the time of accession, on the date the Convention enters into force in its respect.

Article 17 – Reservations

No reservation may be made in respect of any provision of this Convention.

Article 18 – Territorial application

1 Any State or the European Community may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, specify the territory or territories to which this Convention shall apply.

2 Any Party may, at any later date, by a declaration addressed to the Secretary General of the Council of Europe, extend the application of this Convention to any other territory specified in the declaration. In respect of such territory the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of receipt of such declaration by the Secretary General.

3 Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such declaration, be withdrawn by a notification addressed to the Secretary General. The withdrawal shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of such notification by the Secretary General.

Article 19 – Relationship to other instruments and agreements

1 This Convention does not affect the rights and undertakings derived from international multilateral instruments concerning special matters.

2 The Parties to the Convention may conclude bilateral or multilateral agreements with one another on the matters dealt with in this Convention, for purposes of supplementing or strengthening its provisions or facilitating the application of the principles embodied in it or, without prejudice to the objectives and principles of this Convention, submit themselves to rules on this matter within the framework of a special system which is binding at the moment of the opening for signature of this Convention.

3 If two or more Parties have already concluded an agreement or treaty in respect of a subject which is dealt with in this Convention or otherwise have established their relations in respect of that subject, they shall be entitled to apply that agreement or treaty or to regulate these relations accordingly, in lieu of the present Convention.

Article 20 – Amendments

1 Amendments to this Convention may be proposed by any Party, and shall be communicated by the Secretary General of the Council of Europe to the member States of the Council of Europe, to the non member States which have participated in the elaboration of this Convention, to the European Community, as well as to any State which has acceded to or has been invited to accede to this Convention in accordance with the provisions of Article 16.

2 Any amendment proposed by a Party shall be communicated to the European Committee on Legal Co-operation (CDCJ) which shall submit to the Committee of Ministers its opinion on that proposed amendment.

3 The Committee of Ministers shall consider the proposed amendment and the opinion submitted by the European Committee on Legal Co-operation (CDCJ) and, following consultation of the Parties to the Convention which are not members of the Council of Europe, may adopt the amendment.

4 The text of any amendment adopted by the Committee of Ministers in accordance with paragraph 3 of this article shall be forwarded to the Parties for acceptance.

5 Any amendment adopted in accordance with paragraph 3 of this article shall come into force on the thirtieth day after all Parties have informed the Secretary General of their acceptance thereof.

Article 21 – Settlement of disputes

1 The European Committee on Legal Co-operation (CDCJ) of the Council of Europe shall be kept informed regarding the interpretation and application of this Convention.

2 In case of a dispute between Parties as to the interpretation or application of this Convention, they shall seek a settlement of the dispute through negotiation or any other peaceful means of their choice, including submission of the dispute to the European Committee on Legal Co-operation (CDCJ), to an arbitral tribunal whose decisions shall be binding upon the Parties, or to the International Court of Justice, as agreed upon by the Parties concerned.

Article 22 – Denunciation

1 Any Party may, at any time, denounce this Convention by means of a notification addressed to the Secretary General of the Council of Europe.

2 Such denunciation shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of the notification by the Secretary General.

Article 23 – Notification

The Secretary General of the Council of Europe shall notify the member States of the Council and any other signatories and Parties to this Convention of:

ag.  any signature;

ah.  the deposit of any instrument of ratification, acceptance, approval or accession;

ai.  any date of entry into force of this Convention, in accordance with Articles 15 and 16;

aj.  any other act, notification or communication relating to this Convention.

Main conclusions regarding the place and the role of the Council of Europe in the international fight against crime and fraud also in the health care domain

3.3.4 Analysis of Applicable Institutional Provisions of the CE

In addition to the above three key CE Conventions relevant to our research and this report we have to add as it has been in case also of the OECD that the basics as well as their texture again fully confirms their origination from the particular UN system of International law and thus we could see in this respect an another good example of some existing redundancies and overlapping between and among various international organizations and their legislations. But in difference to the OECD we could state that in the case of the CE the situation is slightly different and more in favor of its relevance in practical implementation and application. First of all it is given by the following quite substantial differences between both international organizations:

· the membership of the CE with its 47 member states and soon being 48 (the new independent Republic of Montenegro) is much larger than 30 members of the OECD

· while the territory of the OECD membership is dispersed  all over all continents but Africa without having any common territory except a part of Europe and in particular of its 19 EU member states, in case of the CE it is a common territory with common borders among all members covering practically the whole Europe and the vast area of Asia and thus making applicability of its Conventions much more efficient as the cooperation among and between the CE member states can be fully based on the cross border cooperation what especially in the areas of international crime, corruption, etc. including those related to the health care domain makes also all various forms of fight against them much better coordinated, harmonized and efficient

· in difference to the OECD these large and much stronger CE International Conventions at least in the sense of its membership have also at disposal for their implementation and enforcement much better institutional and organizational provisions including an International Court for Human Rights in Strasburg that is the highest body for enforcement of the particular acts of International laws

· the whole system of the CE is further enforced also by the whole range and system of sanctions against member states, etc. that are in conflict with some basic principles and missions of the CE as e.g. regarding the abolishment of death penalty, democratic governance, etc. as we currently can witness in the case of Belorussia, etc.   

However, again as in cases of some other international organizations, there are also in the case of the CR some factors that are to some extent limiting efficiency of its fight against various forms of abuse of fundamental human rights including those regarding the main theme of this report i.e. fundamental human rights in the health care domain. 

Although in difference to e.g. the OECD, the CE has had a very good and to some extent well established and functioning structure of the organizational and institutional provisions not only in its Headquarters in Strasburg. In addition to that, the CE has had practically in all its member states a network of its missions – Information Offices of the CE that are on permanent and continuous basis not only monitoring but also assisting the member states governments but also various other institutions and what is important also individual citizens on the widest aspects of the mandate of the CE including those on possible remedies in any violation of the fundamental human rights. 

In addition to the above Information Offices of the CE as a kind of a one-stop service offices for the citizens of the member states the CE has in its Headquarters a strong network of various institutions that are institutionally and organizationally securing its functioning and mission in the area of human rights. They are:

· Committee of Ministers

· Parliamentary Assembly

· Congress of Local and Regional Authorities

· Commissioner for Human Rights

· European Court of Human Rights.

All of them are playing their roles also regarding the three CE Conventions but what is from our research most important it is the fact that individual citizen of any member states can directly apply with its case of violation of some of his/her fundamental human rights directly to the European Court of Human Rights (the ECHR) in Strasburg. As up to this point it is absolutely correct and very just system practically opening the ways for remedy for any citizen.

However, some potential problems could arise when a citizen has really come to conclusion that some of his/her fundamental human rights including those related to the domain of health care have been violated. According to the existing particular rules in principle the admissibility of such a case by the ECHR is possible only in the following cases:

· one must have used all the remedies in the home state i.e. to go through a very time and effort consuming process of addressing in the particular case all domestic courts from the courts of first instance through appeals to all higher level courts up to the Constitutional Court of the particular member country

· then only the case is admissible to the ECHR in the required and proper but not so easy and simple due  administrative form by using the prescribed standard form  

· it is not just not enough to meet the above preconditions but the particular submission to the ECHR must directly contain also the statement which particular part, article of a CE Convention has been violated in that case as only violations of fundamental human rights as explicitly stipulated in the CE Conventions could be addressed 

· it means that violation of some fundamental human rights that are e.g. stipulated in the UN Universal Declaration of Human Rights but not in the CE Conventions are not admissible to the ECHR

· the other limitations is that not all member states have already ratified all e.g. related protocols to the particular CE Convention. In such a case again citizens of some countries that have ratified the particular protocols could lodge their applications but that have not yet are from the procedures before the ECHR excluded

· all these procedures and application have to be completed and the case has to be submitted to the ECHR within the six month period since the particular last decision on the domestic level by the highest existing level of court has been adopted.

· The whole the above process with all possible and due appeals could finally last for the period of several years so one has to be really very patient person if he/she wants to succeed in their case of violations of their basic human rights.

In view of all the above and of course also some other preconditions in order to be eligible for submitting the case to the ECHR in Strasburg, the whole such a process is quite difficult and time and effort consuming and many potential applicants are sooner or later more discouraged than encouraged to seek the final remedy in their cases of violation of the fundamental human rights including those regarding the health care domain. In practice it sometimes looks like and many interviewed in this matter have confirmed that that it looks like that the whole system has been implemented in such a way as to make automatically the number of admissible cases before the ECHR as small as possible. This is to some extent in direct contradiction to the UN Universal Declaration of Human Rights that reads them as “ these are your rights…” i.e. rights of every human being and nobody has right to make any obstacles in their practical implementation and full utilization and unrestricted enjoyment.  In view of this even such an otherwise noble and relevant institution as the CE and its institutions including the ECHR are, has no rights to make any restrictions in the practical implementation of fundamental human rights.

In order to improve this not very efficient and attractive situation especially from the point of view of individual citizens of member states who are seeking the particular remedy regarding abuse of their fundamental human rights including those in the health care domain it would be desirable if the whole process would become less bureaucratic and more open for the needs of people. 

It would be also desirable if the CE and its ECHR would be more efficient in cooperation and dealing with all other relevant international organizations like e.g. with those relevant for our research and this report i.e. the UN, EU, OECD, etc. Again we have to repeat that according to the particular basic international law documents of the UN on fundamental human rights all of these rights are declared as UNIVERSAL i.e. they belong exclusively to all people without any limitations, derogations, etc. but definitely not to individual international organizations. All international organizations therefore including the CE have to cooperate and coordinate their activities in the most systematic way in protecting these universal and fundamental human rights without any administrative or institutional restrictions, boundaries, limitations, competition, competencies, etc. i.e. to protect them for all the people and fight against their violations in the same way UNIVERSALLY and together. Their common mission in this respect must be to help the people in restoring their fundamental human rights and not to make for people any obstacles especially in cases when the people’s fundamental human rights have been violated. Especially, the CE with all its legislation and institutional and organizational provisions has to be in the forefront of any such cooperation in fight against any violations in fundamental human rights including those in the health care domain. 

3.4 Some other international organizations relevant for protecting fundamental human rights for health care and in fight against fraud in health care

In the text of the fight against any kind of international crime and all its various forms including wide range of forms of fraud in the health care domain we have to mention especially different non-governmental organizations. They in one or other ways serve as “watch dogs” also in the area of fundamental human rights for health care and in fight   against fraud in the domain of health care. Although in most cases they do not represent any “classical” or standard international organizations and as such they also do not have any internationally applicable legislation that could be counted as a part of the particular International law that is not at all diminishing importance of their role in the contemporary globalized world. On the contrary, right the globalization with all its latest communication means and tools especially those based on the practical and wide utilization of Internet has made of these non-governmental organizations one of the most strong critics of any misconduct and negatives in various aspects of the modern socio-economic life. In this respect especially human rights and their abuse and various other negatives related to them have become one of the main focuses of global activities of these non-governmental organizations. Within this their general focus on monitoring and observance of fundamental human rights including those in the domain of health care they have become a generally respected and also feared players who in many cases with their truly dedicated and professionally highly motivated activities have in many cases achieved in the protection of human rights more than various international organizations with their very often over bureaucratic and slow pace of their own activities in the same field. The scope and general orientation of this research in general and this report in particular do not allow us to go into more details about the role of this sector in relation to our main topic i.e. legal and organizational issues related to the problems of fraud in the domain of health care.

In this connection and at least briefly we could only state that we have during the course of our survey and research identified the whole range of various non-governmental organizations that in one or other way have also been very instrumental in the detection and fight against various kinds of fraud in the health care domain. Without any specific preferences or their importance we could mention at least the following non-governmental organizations having their right place in this problem area of the health care domain as one of the fundamental human rights and having their important place in the overall global fight against any abuse of this rights including fraud in all its forms and occurrences: Some of them are as follows

3.4.1 Transparency International

First of all in this respect it has to be mentioned the Transparency International  (TI) that is an international non-governmental non-profit organization devoted to problems of transparency, corruption and bribery on international and national levels. As it can be seen from this its main mission it is clear that the TI is working in the same problem area as is the area of interest of this project. TI is a sole world movement devoted exclusively to these problems. It was founded in Berlin in 1993 where TI's International Secretariat has its headquarters. 

On the international level, TI co-operates with numerous prominent organizations such as The World Bank and the OECD.

Present experience has revealed that a process devoted to improvement of transparency and public or private sector responsibility must be based on the willingness and needs of the countries. Leaders of the fight against corruption must be those who deeply understand corruption problems and are devoted to the increase of transparency in their society. To intensify this process, local chapters are being founded - national chapters of Transparency International. There are currently more than 80 TI branches all over the world what makes of TI an enormously powerful, influential, respected but also feared international non-governmental organization. This its worldwide network of its own national branches or chapters enables TI to be very close to any potential cases of inappropriate behavior by the particular national governments, their agencies but also by any other potential abusers. According to some available information, just the simple existence of the particular TI national chapter has been in many cases positively effecting the situation in the given host country regarding its mandate in the fight against corruption, bribery, etc. that as we have already presented also in this report are among others also the most common cases of the fraud in the health care domain. In this respect we could state that in many aspects the activities of the TI in the fight against corruption, bribery and various other forms of fraud are in many cases much more efficient than it is in the case of various formal intergovernmental organizations and agencies

In view of this fact it is highly desirable that the national governments but also all various international organizations would see TI not only and very often as an unwelcome and always only criticizing entity that is following only its own goals of visibility and self promotion and importance that is therefore very often very critical towards the situation in the particular country or on a wide international scene.  Rather, they should see TI as an important partner that through its own agenda, mission and procedures has been helping them in achieving the same goal that is common to all national governments and international organizations i.e. in a better coordinated and focused fight against the same their common enemy i.e. international crime in all its various forms of fraud, corruption, bribery, etc. including those existing in the domain of health care. 

As we have already mentioned it in this context in several previous parts of this report, as the international crime has becoming more and more internationalized and globalized the same pattern has to be followed also in the fight against that. In this international and globalized fight it is then not important who are the fighters and where are they from i.e. if they are from the governmental, non-governmental and/or what other sector. Especially national governments and international intergovernmental organizations should stop seeing in these kind of NGOs unwelcome competitors and critics. They should accept them as important partners in their common fight against the common enemy i.e. in this particular case in the fight against fraud in the health care domain. As we can see also in this particular case, TI with its physical presence in more than 80 countries worldwide in all continents and regions is just for comparison better organizationally and institutionally prepared for its mission than many other international organizations we have been dealing with also in this research report.

It would be therefore a big mistake not to fully utilize this enormous potential of TI and its truly and fully globally respected activities on the national as well as international and we could again just stress on really a global level in the common fight also against fraud in the health care domain on the same levels. 

Moreover, if we realize that TI is – among its various activities - paying a permanent and due attention also to the fight against fraud in the health care domain. In order just to illustrate the kind of attention paid in this respect we wish to state that just this year IT has published its “Global Corruption Report 2006 – Special Focus: Corruption and health” i.e. its official publication where on 362 pages are presented various important aspects of reasons for rather widespread corruption but also about fight against corruption and various other forms of misconduct in the health care domain. In addition to that there are in the second part of the report presented country reports on lessons learned from anti-corruption campaigns around the world including examples from several EU member states like Finland, France, Ireland, Poland, Slovakia, Spain, the United Kingdom, etc. In the third part then there are presented results of international research on corruption. This all only further underlines importance of the most closest cooperation and coordination of the government sector with these various non-governmental organizations that have through their activities collected a lot of invaluable international know how directly being applicable in the global fight against corruption and other forms of fraud in the health care domain.

3.4.2 Amnesty International 

Amnesty International (AI) is an another non-governmental organization dedicated to the fight against imperfections of the current globalized world in the protection of human rights. The AI by its substance is a worldwide movement of people who campaign for internationally recognized human rights. 

AI’s vision is of a world in which every person enjoys all of the human rights enshrined in the Universal Declaration of Human Rights
 and other international human rights standards.

In pursuit of this vision, AI’s mission is to undertake research and actions focused on preventing and ending grave abuses of the rights to physical and mental integrity, freedom of conscience and expression, and freedom from discrimination, within the context of its work to promote all human rights.

AI is independent of any government, political ideology, economic interest or religion. It does not support or oppose any government or political system, nor does it support or oppose the views of the victims whose rights it seeks to protect. It is concerned solely with the impartial protection of human rights.

AI has a varied network of members and supporters around the world. At the latest count, there were more than 1.8 million members, supporters and subscribers in over 150 countries and territories in every region of the world. Although they come from many different backgrounds and have widely different political and religious beliefs, they are united by a determination to work for a world where everyone enjoys human rights.

AI is a democratic, self-governing movement. Major policy decisions are taken by an International Council made up of representatives from all national sections.

AI’s national sections and local volunteer groups are primarily responsible for funding the movement. No funds are sought or accepted from governments for AI’s work investigating and campaigning against human rights violations. (See Amnesty International's Annual Review 2004-2005)

As in case of the previous TI also in case of AI it is necessary again to underline and we could just repeat again the same important facts about this well known international non-governmental organization. The AI is again a very influential, respected but also feared truly global non-governmental organization that has currently been conducting its operations in more than 150 countries worldwide. In brief we could state that it is again a truly global international network that is covering almost the same number of countries for its global operations as the UN itself that has been currently consisting of 191 member states. 

What is in the case of AI important from the point of view of our research it is the fact that within its mission in protecting fundamental human rights according to the above UN Universal Declaration of Human Rights it has been paying due respect also to the protection of the fundamental human rights in the domain of health care.  Under the special section of the AI – Health Professional Network (http://www.amnesty.org/pages/health-links-eng)
 we could find the whole range of various specialized bodies, networks, services, sources, etc. that in one or other way under the umbrella of AI are helping in various aspects of protection of and fight for the fundamental human rights in the health care domain in the same way as they are stipulated in the particular UN Universal Declaration of Human Rights. Just for illustration we state here at least some of them directly related to the scope of our research i.e. those related to the member states of the EU-25 and/or as needed for comparison with some non-EU ember states as e.g. with the USA, Canada, Switzerland, etc.: 

AI health professional network web-sites

Professional and academic bodies

Information sources on female genital mutilation

Codes of professional ethics on the Web

AI death penalty program database

AI health professional network web-sites

Denmark: http://www.amnesty-medicaldeathpenalty.dk/
UK: http://www.amnesty.org.uk/action/nw/hpn/index.shtml 

USA: http://www.amnestyusa.org/health/
Health professional, human rights, and humanitarian organizations
FXB Center http://www.hsph.harvard.edu/fxbcenter/
Geneva Initiative on Psychiatry http://www.geneva-initiative.org/
Global Lawyers and Physicians http://www.glphr.org/ 

International Committee of the Red Cross http://www.icrc.org
International Federation of Health and Human Rights Organizations http://www.ifhhro.org
International Federation of Red Cross and Red Crescent Societies http://www.ifrc.org/
Johannes Wier Stichting http://www.johannes-wier.nl/en/home.html 

Medecins du Monde http://www.medecinsdumonde.org/
Medecins de Monde UK http://www.medecinsdumonde.co.uk
Medecins sans Frontieres http://www.msf.org/
Medical Emergency Relief International (MERLIN) http://www.merlin.org.uk/
Mental Disability Rights International http://www.mdri.org/
Physicians for Social Responsibility http://www.psr.org 

Professional and academic bodies

European Society for Traumatic Stress Studies http://www.estss.org/
International Association of Forensic Nurses: http://www.iafn.org/
International Council of Nurses http://icn.ch/index.html
International Centre for Prison Studies: http://www.kcl.ac.uk/depsta/rel/icps/index.htm
International Trauma Studies Program at NYU http://www.nyu.edu/trauma.studies/
International Society for Traumatic Stress Studies http://www.istss.org/
World Federation for Mental Health http://www.wfmh.org/
World Federation of Public Health Associations http://www.apha.org/wfpha/
World Medical Association http://www.wma.net/
World Psychiatric Association http://www.wpanet.org/ 

Codes of professional ethics on the Web

Professional association codes of ethics or policy statements are available online at the following sites:

International

International Council of Nurses. Policies 1993-1997: http://icn.ch/policy.htm
World Federation of Public Health Associations: http://www.apha.org/wfpha/policy.htm
World Medical Association Statements: http://www.wma.net/e/policy.html
World Psychiatric Association: http://www.wpanet.org/generalinfo/ethic1.html
National

Canada: Canadian Medical Association 

Canadian Psychiatric Association: http://www.cpa-apc.org/Publications/Position_Papers/CMA.asp
 Denmark: Danish Medical Association: http://www.laegeforeningen.dk/lf/holdninger/etik.htm (in Danish)

(English language summary: http://www.laegeforeningen.dk/lf/vaerktoej/english.htm)

Finland: Finnish Medical Assocation: http://www.laakariliitto.fi [then click English/Ethics]

Italy: Federazione Nazionale degli Ordini dei Medici, Chirurghi e degli Odontoiatri:

http://portale.fnomceo.it/Jcmsfnomceo/Jsezione.jsp?lingua=It&idsezione=11
 Norway: Norwegian Medical Association: http://www.legeforeningen.no/index.gan?id=297
 UK: British Medical Association: http://web.bma.org.uk/homepage.nsf/htmlpagevw/ethics
British Psychological Society: http://www.bps.org.uk/about/rules5.cfm (download ethical code at: 

http://www.bps.org.uk/documents/code.pdf) 

United States of America: 

American Academy of Psychiatry and the Law: http://www.cc.emory.edu/AAPL/ethics.htm
American Medical Association: ethics link Homepage: http://www.ama-assn.org
American Psychological Association: http://www.apa.org/ethics/code.html 

American Public Health Association: http://www.apha.org/legislative/policy/
3.4.3 EHFCN - EUROPEAN HEALTHCARE FRAUD AND CORRUPTION NETWORK 

In addition to the above list of various international as well as national bodies directly being involved in the fight against any abuse in the fundamental human rights in the health care and/or in protection of them we would add only one another international non-governmental organization that otherwise and for us quite surprisingly has not been listed above and that being the EHFCN – European Healthcare Fraud and Corruption Network. 

The EHFCN by its nature it is not as old and/or as internationally well known and recognized as TI or AI or any of various other similar organizations from the above list but for the purposes of this our research the EHFCN has deserved also to be mentioned in this chapter. It is mainly for the reason that this relatively new and not yet widely known non-governmental international organization has had the focus of its activities in the health care domain and fight against fraud corruption at the beginning of its international operations especially with the focus on the EU-25 member states.

The main aim of this network has been to improve European health care system by reducing losses to fraud and corruption, which in turn will produce savings and social benefits through more cost effective delivery of patient care. In harmony with this main aim are also individual partial objectives of the network that are as follows [1]:

1. To support member organisations in their work:

1.1 To create a real Anti-Fraud and Anti-Corruption Culture

within healthcare systems among service providers, healthcare

suppliers, healthcare payers, healthcare users and ultimately

among all EU citizens.

1.2 
To use all possible presentational and publicity opportunities

to act as a Deterrent to those who are minded to engage in

healthcare fraud or corruption.

1.3 
The use of effective Prevention systems so that when

fraudulent or corrupt activities are attempted, they will fail.

1.4 
The use of Detection systems that will promptly identify

occurrences of healthcare fraud and corruption.

1.5 
The professional Investigation of all cases of detected or

alleged healthcare fraud and corruption.

1.6 
The imposition, where healthcare fraud or corruption is

proven, of appropriate Sanctions – namely criminal, civil

and/or disciplinary processes. Multiple sanctions should be

used where possible.

1.7 
The seeking of financial Redress in respect of resources lost

to fraud and corruption and the return of recovered resources

(and the costs of recovering those resources) to the area of

patient care or services for which they were intended.

2. 
General Approach

2.1. 
The Network will seek to develop innovative strategic solutions to

tackle the problems of healthcare fraud and corruption and will

promote joint working, sharing of good practice and the

development of common working standards.

2.2. 
The Network will collaborate, on behalf of its members, with the

European Union and its affiliates and agencies, the World Health

Organisation and its agencies, and other international and national

public organisations or private agencies which ha ve an influence on

health in Europe.

3 
Specific Action

3.1. 
The Network will take action, including that to

3.1.1 
develop and maintain common professional training and

qualifications for those engaged in countering healthcare fraud

and corruption

3.1.2 
develop and maintain a European common standard of risk

measurement, to track progress in reducing losses to fraud and

corruption throughout the EU

3.1.3 
ensure that the highest professional standards are met within

this field

3.1.4 
design effective propriety checks for all those Counter Fraud

and Corruption Specialists who work within the EU

3.1.5 
develop and maintain a secure website dedicated to the

development of work on the objectives as listed above and to

act as an international reference point on these issues

3.1.6 
develop and maintain a communication system of alerts

concerning types and methods of fraudulent and corrupt

activities

3.1.7 
inform the European Commission and the High Level Group

on Health Services and Medical Care of the outcomes of this

work and request them to include anti- fraud and corruption

activities in their programme of co-operation in healthcare

3.1.8 
organise an annual European Healthcare Fraud and Corruption

Conference to report and discuss the development of fraud and

corruption issues

3.1.9 
exchange information on how best to focus the systems of

service provision and transaction procedures on actively

combating fraud and corruption in healthcare

3.1.10 
establish and maintain a European Healthcare Fraud and

Corruption Office (EHFCO) - a not for profit, centre of

excellence for counter fraud and corruption work

3.1.11 
facilitate the exchange of staff between members to encourage

learning and the sharing of information

3.1.12 
undertake research to identify the most efficient methods and

optimum legal arrangements to minimise healthcare fraud and

corruption within the shortest possible timescale

3.1.13 
emphasise the commitment to minimise fraud and corruption

in the healthcare industry and the industries connected with

the healthcare sector and allow the exchange of experience

and information

3.1.14 
circulate information, examples of best practice and

intelligence to its members

3.1.15 
disseminate anti- fraud and anti-corruption results achieved

within each Member State’s healthcare system
By these its main aim and objectives, the network is very close to the main objectives of this project and thus in the future it would be highly desirable to establish between them as close cooperation and joint activities as it will be possible. In this respect we have made already the first two steps. First, by approaching the top management of the EHFCN with our offer for a mutually beneficial cooperation and exchange of results and experiences. Secondly, the results of their previous surveys in the domain of the fight against fraud and corruption in the health care domain as being publicly accessible in their data base on Internet (www.ehfcn.org) we have used some data as a part of our Pan-European Survey on the legal and organizational issues associated with fraud detection in the health care domain. The further proceeding in both our two projects will surely created even more opportunities for close cooperation and joint activities in the fight against the common enemy i.e. fraud and corruption in the health care domain. 

3.4.4 Summary

In the end of this chapter on some non-governmental organizations as partners in the joint fight against fraud and corruption in the health care domain, we have to state that in spite of some reservations generally felt against non-governmental organizations as such, we have discovered that there are also many positives that have to be better utilized in the particular fight by both potential partners from the governmental as well as non-governmental sectors. They are follows:

· not only these three non-governmental organizations as presented in this chapter but also many more of them as we have listed some of them in the particular list are bringing  just by their simple existence and presence in the territory  a new impetus and dimension into the global fight against fraud in the health care domain 

· although they are not always welcome there are important source of very often highly qualified and analytically very well prepared and processed information on various negatives in the particular problem area that for various reasons official governmental agencies do not dare to make public

· although these non-governmental organizations of course do not have any specific legislation of their own, they deep knowledge and understanding of the existing international of national legislation is in many cases much better than of those who are in charge of the particular official legislation

· in difference to many official so called intergovernmental international or also national organizations and agencies, these non-governmental organizations have in many cases much better national, regional or transnational networks of their various chapters, offices directly in the field what makes them in many cases much closer to the grass roots of the particular problem area then it is in the case of those official organizations

· in addition to the highly qualified professional staff that is fully dedicated to their mission in this non-governmental sector, there a lot of equally dedicated volunteers who in the most dedicated field work see in many cases a full fulfillment of their professional and personal ambitions

· in difference to various official international organizations dealing . in the area of protection of fundamental  human rights also in the health care domain, these non-governmental organizations and movements are fighting against their violations without absolutely any preconditions and red tape as e.g. without necessity to lodge a complaint within the stipulated time period, or only after exhausting all domestic remedies, or only strictly prescribed forms and standards or only in counseling  from a professional layer, etc.. In this respect they are dealing with the fundamental human rights strictly according to the text and feeling of the particular acts of International law. There are also not stipulated any preconditions for full enjoyment of the fundamental human rights and/or for any remedies in that respect. 

4. Analysis of legal and organizational issues related to the health care domain and to fight against fraud in the same domain in the EU-25 countries
In this chapter we are coming finally to the main object of our research and this research report and that is the analysis of legal and organizational issues related to the health care domain and to fight against fraud in the same domain in the EU-25 countries. 

4.1  Analysis of the EU legal basis for the health care domain and for the fight against fraud in the same domain

As for this kind of analysis we have to differentiate between two categories of law and that is International legal basis of the EU as such and then the specific national legislation on the level of individual member states of the EU-25.

4.1.1  Summary analysis of the International legal basis as applicable in the EU 

Immediately at the very beginning of this chapter we have to state that our analysis as conducted in this respect has clearly shown that the situation in the EU-25 member states is not so much unique and dramatically different as it could seem from the first view. In this connection we have first of all to realize that the EU although being a rather specific gathering or community of countries is still not a legal subject according to the international law. As such it has not have as yet its international legal personality. In this respect it is represented either by its individual institutions as e.g. it is most often by the European Commission or by its member states that in spite of their membership in the EU are still preserving and enjoying a full internationally recognized sovereignty.

Accordingly, in addition to their membership in the current EU-25, its current member states are also members or parties to the most of the international organizations and the acts of International law as we have dealt with in the previous parts of this research report. In view of this:

· all member states of the EU are also members of the UN and its specialized agencies so they have to respect in full also the particular UN Conventions as the highest and most powerful acts of International law

· equally all EU member states are members also of the Council of Europe and thus they are also state parties to the particular CE Conventions 

· although not all but most of the EU-25 member states are also members of the OECD. As we have already stated it in this report, all so called “old” EU-15 member states are also members of the OECD. Out of 10 NMS, so far only 4 of them (Czech Republic, Hungary, Poland and Slovakia) are also the OECD members. Thus for 19 of current EU-25 member states have directly to obey the particular OECD Convention on bribery of international civil servants     

All in all, in principle all EU-25 member states have their legal basis for the health care as one of the fundamental human rights and for the fight against fraud in the health care domain on the national as well as Union and wider international levels predetermined by altogether following basic acts of International law:

The UN acts of International law (the acts of individual specialized UN agencies are not listed) in the domain of health care as one of the fundamental human rights and in fight against any violations in that domain:

· UN Universal Declaration of Human Rights as a principal document of International system of human rights generally being respected as a customary law

· UN International Covenant on Economic, Social and Cultural Rights

· UN Convention on the Rights of Child

· UN Convention against transnational Organized crime

· UN Convention against Transnational Crime and its Protocols

· UN Convention against Corruption

· Single Convention on narcotic Drugs

· Convention on Psychotropic Substances

· Convention against the Illicit traffic in narcotic drugs and Psychotropic Substances

The OECD has one act of International law related to the domain of our research and that is:

· OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions

The Council of Europe has three Acts of International Law relevant to the needs of our research:

· Criminal Law Convention on Corruption

· Additional Protocol to the Criminal Law Convention on Corruption

· Civil Law Convention on Corruption

In summary to this part on the International legal basis as applicable in the EU-25 countries for the health care and for the fight against various forms of fraud in the same domain  we could state that this basis consists of the following Acts of the International law:

United Nations:         9 (1 Universal Declaration, 1 Covenant, 7 Conventions)

OECD:                      1 (1 Convention)

Council of Europe:   3 (2 Conventions, 1 Additional Protocol)

----------------------------------------------------------------------------- 

Total                       13 

On the basis of our analysis of these Acts of International law we could state that in spite of some redundancies and overlapping among them, they in mutual combination create a solid legal basis for the appropriate protection of one of the fundamental human rights i.e. one regarding the health care and also for the fight against any forms of fraud in the same domain. In addition to its direct applicability and practical implementation on the level of the whole EU-25 it is also directly applicable also on the level of all member states. Although as our analysis has also revealed, as yet not all EU-25 member states while being signatories have also ratified them within their domestic ratification process. The only exception in this respect is already mentioned OECD Convention that is for the time being not applicable for so far 6 non-OECD member states of the EU-25. All of them being among the new member states viz. Estonia, Lithuania, Latvia, Slovenia, Malta a Cyprus. 

4.1.2 Analysis of the EU Communitarian legislation applicable also in the fight against fraud in the health care domain 

In addition to the above 13 Acts of International law as being applicable also in the member states of the EU-25 and that as such represent a particular community segment of the general International legal basis, the EU has had for the same domain of health care and fight against fraud also its own legislation as a part of its “acquis communautaire” or community legislation. Although none of the following parts of the aquis is directly addressing specific problems of the health care domain as such, by their general character and orientation they are fully applicable also for the needs of this domain.

The particular community legislation has been governed by the Article K of the Treaty on European Union [8] regarding co-operation in the field of justice and home affairs that as a part of the third pillar of the EU has to be based on the following provisions:

ARTICLE K.1

For the purposes of achieving the objectives of the Union, in particular the free movement of persons, and without prejudice to the powers of the European Community, Member States shall regard the following areas as matters of common interest:

1. asylum policy;

2. rules governing the crossing by persons of the external borders of the Member States and the exercise of controls thereon; 3. immigration policy and policy regarding nationals of third countries; (a) conditions of entry and movement by nationals of third countries on the territory of Member States;

(b) conditions of residence by nationals of third countries on the territory of Member States, including family reunion and access to employment;

(c) combating unauthorized immigration, residence and work by nationals of third countries on the territory of Member States; 4. combating drug addiction in so far as this is not covered by 7 to 9; 5. combating fraud on an international scale in so far as this is not covered by 7 to 9;

6 judicial co-operation in civil matters; 7. judicial co-operation in criminal matters; 8. customs co-operation;

9 police co-operation for the purposes of preventing and combating terrorism, unlawful drug trafficking and other serious forms of international crime, including if necessary certain aspects of customs co-operation, in connection with the organization of a Union-wide system for exchanging information within a European Police Office (Europol). 

ARTICLE K.2 

1 The matters referred to in Article K.1 shall be dealt with in compliance with the European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 and the Convention relating to the Status of Refugees of 28 July 1951 and having regard to the protection afforded by Member States to persons persecuted on political grounds. 

2 This Title shall not affect the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security. 

ARTICLE K.3 

1 In the areas referred to in Article K.1, Member States shall inform and consult one another within the Council with a view to co-ordinate their action. To that end, they shall establish collaboration between the relevant departments of their administrations. 

2 The Council may: - on the initiative of any Member State or of the Commission, in the areas referred to in Article K.1(1) to (6); - on the initiative of any Member State, in the areas referred to Article K1(7) to (9): (a) adopt joint positions and promote, using the appropriate form and procedures, any co-operation contributing to the pursuit of the objectives of the Union; (b) adopt joint action in so far as the objectives of the Union can be attained better by joint action than by the Member States acting individually on account of the scale or effects of the action envisaged; it may decide that measures implementing joint action are to be adopted by a qualified majority; (c) without prejudice to Article 220 of the Treaty establishing the European Community, draw up conventions which it shall recommend to the Member States for adoption in accordance with their respective constitutional requirements. Unless otherwise provided by such conventions, measures implementing them shall be adopted within the Council by a majority of two-thirds of the High Contracting Parties. Such conventions may stipulate that the Court of Justice shall have jurisdiction to interpret their provisions and to rule on any disputes regarding their application, in accordance with such arrangements as they may lay down. 

ARTICLE K.4 

1 A Co-ordinating Committee shall be set up consisting of senior officials. In additions to its co-ordinating role, it shall be the task of the Committee to; - give opinions for the attention of the Council, either at the Councils request or on its own initiative; - contribute, without prejudice to Article 151 of the Treaty establishing the European Community, to the preparation of the Council's discussions in the areas referred to in Article K.1 and, in accordance with the conditions laid down in Article 100d of the Treaty establishing the European Community, in the areas referred to in Article 100c of that Treaty. 

2 The Commission shall be fully associated with the work in the areas referred to in this Title. 

3 The Council shall act unanimously, except on matters of procedure and in cases where Article K.3 expressly provides for other voting rules. Where the Council is required to act by a qualified majority, the votes of its members shall be weighted as laid down in Article 148(2) of the Treaty establishing the European Community, and for their adoption, acts of the Council shall require at least fifty-four votes in favour, cast by at least eight members. 

ARTICLE K.5

Within international organizations and at international conferences in which they take part, Member States shall defend the common positions adopted under the provisions of this Title. 

ARTICLE K.6

The Presidency and the Commission shall regularly inform the European Parliament of discussions in the areas covered by this Title. The Presidency shall consult the European Parliament on the principal aspects of activities in the areas referred to in this Title and shall ensure that the views of the European Parliament are duly taken into consideration.

The European Parliament may ask questions of the Council or make recommendations to it. Each year, it shall hold a debate on the progress made in implementation of the areas referred to in this Title. 

ARTICLE K.7

The provisions of this Title shall not prevent the establishment or development of closer co-operation between two or more Member States in so far as such co-operation does not conflict with, or impede, that provided for in this Title. 

ARTICLE K.8 

1 The provisions referred to in Article 137,138,139 top 142, 146, 147, 150 to 153, 157 to 163 and 217 of the Treaty establishing the European Community shall apply to the provisions relating to the areas referred to in this Title. 

2 Administrative expenditure which the provisions relating to the areas referred to in this Title entail for the institutions shall be charged to the budget of European Communities. The Council may also: - either decide unanimously that operational expenditure to which the implementation of those provisions gives rise is to be charged to the budget of the European Communities; in that event, the budgetary procedure laid down in the treaty establishing the European Community shall be applicable; - or determine that such expenditure shall be charged to the Member States, where appropriate in accordance with a scale to be decided. 

ARTICLE K.9

The Council, acting unanimously on the initiative of the Commission or a Member State, may decide to apply Article 100c of the Treaty establishing the European Community to action in areas referred to in Article K.1(1) to (6), and at the same time determine the relevant voting conditions relating to it. It shall recommend the Member States to adopt that decision in accordance with their respective constitutional requirements. 

For the purposes of this our research, the most significant is Article K.3 as on its basis, several important Conventions and additional Protocols have been drawn up viz.:

· Convention of 26 July 1995 on the protection of the European communities ‘ financial interests (OJ C 316, 27.11. 1995, p. 49)

· Protocol of 27 September 1996 to the Convention on the protection of the European Communities ‘ financial interests   (OJ C 313, 23.10.1996, p. 2)

· Protocol of 29 November 1996 on the interpretation, by way of preliminary rulings, by the Court of Justice of the European Communities of the Convention on the protection of the European Communities’ financial interests  (OJ C 151, 20.5.1997, p.2) 

· Second Protocol of 19 June 1997to the Convention on the protection of the European Communities ‘ financial interests  (OJ C 221, 19.7.1997, p.12)

· Convention of 29 May 2000, established by the Council in accordance with Article 34 of the Treaty on European Union on Mutual Assistance in Criminal Matters between the Member States of the European nion (OJ C 197, 12.7.2000, p.3)

·  Convention of 26 July 1995, based on Article K.3 of the Treaty on European Union, on the establishment of a European Police Office (Europol Convention) (OJ C 316, 27.11.1995, p. 2)

· Protocol of 24 July 1996, drawn up on the basis of Article K.3 of the Treaty on European Union, on the interpretation, by way of preliminary rulings, by the Court of Justice of the European Communities of the Convention on the establishment of a European Police Office (OJ C 299, 9.10.1996, p. 2)

· Protocol of 19 June 1997, drawn up on the basis of Article K.3 of the Treaty on European Union and Article 41 (3) of the Europol Convention, on the privileges and immunities of Europol, the members of its organs, the deputy directors and employees of Europol (OJ C 221, 19.7.1997, p. 2)

· Protocol of 30 November 2000, drawn up on the basis of Article 43(1) of the Convention on the establishment of a European Police Office (Europol Convention) amending Article 2 and the Annex to that Convention (OJ C 358, 13.12.2000, p. 2)

· Protocol of 28 November 2002 amending the Convention on the establishment of a European Police Office (Europol Convention) and the Protocol on the privileges and immunities of Europol, the members of its organs, the deputy directors and the employees of Europol (OJ C 312, 16.12.2002, p. 2)

· Protocol of 27 November 2003, drawn up on the basis of Article 43(1) of the Convention on the Establishment of a European Police Office (Europol Convention), amending that Convention (OJ C 2, 6.1.2004, p. 3)

· Convention of 26 July 1995, drawn up on the basis of Article K.3 of the Treaty on European Union, on the use of information technology for customs purposes (OJ C 316, 27.11.1995, p. 34)

· Protocol of 29 November 1996, drawn up on the basis of Article K.3 of the Treaty on European Union, on the interpretation, by way of preliminary rulings, by the Court of Justice of the European Communities of the convention on the use of information technology for customs purposes (OJ C 151, 20.5.1997, p. 16)

· Protocol of 12 March 1999, drawn up on the basis of Article K.3 of the Treaty on European Union, on the scope of the laundering of proceeds in the Convention on the use of information technology for customs purposes and the inclusion of the registration number of the means of transport in the Convention (OJ C 91, 31.3.1999, p. 2)

· Protocol of 8 May 2003, established in accordance with Article 34 of the Treaty on European Union, amending, as regards the creation of a customs files identification database, the Convention on the use of information technology for customs purposes (OJ C 139, 13.6.2003, p. 2)

· Convention of 26 May 1997, drawn up on the basis of Article K.3(2)(c) of the Treaty on European Union, on the fight against corruption involving officials of the European Communities or officials of Member States of the European Union (OJ C 195, 25.6.1997, p. 2)

· Convention of 18 December 1997, drawn up on the basis of Article K.3 of the Treaty on European Union, on mutual assistance and cooperation between customs administrations (OJ C 24, 23.1.1998, p. 2)
· Convention of 29 May 2000, established by the Council in accordance with Article 34 of the Treaty on European Union, on Mutual Assistance in Criminal Matters between the Member States of the European Union (OJ C 197, 12.7.2000, p. 3)

· Protocol of 16 October 2001, established by the Council in accordance with Article 34 of the Treaty on European Union, to the Convention on Mutual Assistance in Criminal Matters between the Member States of the European Union (OJ C 326, 21.11.2001, p. 2) 21.6.2005 EN Official Journal of the European Union L 157/223
In conclusion to this part on the legal basis of the EU in fight against fraud and/or more generally against any acts threatening the financial interests of the EU we could state that this combination of the International law with the appropriate parts of the community legislation are creating a completely sufficient legal basis as needed for an efficient fight against any kind of fraud in general and in the health care in particular within the entire current EU-25. Moreover, this overall legislative framework has already now been prepared for the next enlargement by the future two new EU members i.e. Bulgaria and Romania. As already published in the Official Journal of the EU  L 157/221 of 21.6.2005 [9] they are ready to accede to them immediately upon their accession to the EU, so far being scheduled for 1 January 2007.

As for the protection of fundamental human rights including those in the domain of health care we could state that these fundamental human rights are in the case of the citizens of the EU fully secured and guaranteed at least on triple level.

First it is directly through individual EU member states as they all are also state parties to the particular basic UN acts of International law in the area of universal and fundamental human rights 

Secondly it is through their membership in the Council of Europe as that community of states has also – as we have presented it in the previous parts of this report – its own legal framework for protection of fundamental human rights. Although in some cases they are duplicating those from the UN system but especially in the area of fundamental human rights some overlapping or redundancy is not as negative for practical implementation and utilization as in some other problem areas

Thirdly it is directly on the EU community level as practically all top documents of the community law i.e. various kinds of international treaties or agreements have contained in their texts direct provisions on necessity of the state parties to pay due attention and to secure full respect to fundamental human rights i.e. including those in the health care. For example in association agreements with candidate countries for an accession to the EU such a clause has been stated in Article 6 (in the case of the Slovak Republic [10]: “…Respect for democratic principles and human rights as enshrined in the Helsinki Final Act and Paris charter for  new Europe….create substantial elements of the current association.”.  Similarly it is also in the case of the Lome IV Conventions on specific relations and cooperation between 78 ACP member states and 15 at that time of the EU member states among the Objectives and principles of cooperation in the Chapter 1, Article 5  [11] it  has also been stated: “…where respect for human rights is recognized as a basic factor of real development and where cooperation is conceived as a contribution to the promotion of these rights…”. A similar text we could find also in the Treaty on the European Union [8] wherein in Article F it is stated:

“1. The Union shall respect the national identities of its Member States, whose systems of government are founded on the principles of democracy.

2. The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the constitutional traditions common to the Member States, as general principles of Community law.”.

In addition to above specific Conventions protecting human rights in general there are also specific legal provisions regarding human rights, health care but also regarding fight against any kind of fraud and other unlawful activities. As a rule they are a part of all various kinds of treaties, agreements or other documents of international relations to whose the EU has been a party. For example association agreements with future new member states of the EU and/or with other closer partners of the EU contain also various provisions on fight against money laundering, illicit drug trafficking, etc. 

For example in the association agreements with the current new member states from the CEEC, contained a special Article 70 (in case of the Slovak Republic [10] on also …Protection of health and life of people.., Article 86 on Money laundering, Article 96 on Narcotics, etc.

Similar provisions we could find also in the Lome Conventions between 78 ACP countries and the 15 EU member states where is also Article 154 on Health and nutrition, Article 229, 2 c, d on human diseases, hygiene and primary health care, etc. 

And of course the same provisions for respecting fundamental human rights could be practically found in all various international treaties, agreements and documents to whose, the EU has been a party.

In conclusion to this part we could state that the EU indirectly through its 25 member states and directly through its various own conventions, treaties, agreements has been directly effecting the problem area of this research i.e. in the area of health care as a part of the fundamental human rights and also fight against fraud also in the domain in health care in well over 100 states worldwide. In fact only through its 25 member states, 78 ACP countries, 4 additional members of the EEA and 4 candidate countries (Croatia, Bulgaria, Romania a Turkey) 111 countries at all continents have been directly responsible for observing the above rules, regulations and principles regarding fundamental human rights and fight against fraud in that area - including health care domain - as promoted and enforced by the EU. 

4.1.3 Analysis of general legislative framework of the EU on e-Europe as applicable also for the area of e-government processes in the health care domain 

In addition to the general legislative framework for the health care domain as a an integral part of fundamental human rights and also fight against fraud in the same domain, the EU has had under its Lisbon strategy developed also an initial legislative framework for its development strategy on e-Europe. To this key development strategy of the EU for the first decade of the 21st century by its character belongs also this EU/6FP/IST/iWebCare project with its e–government processes in the health care domain.

The key strategic documents of the EU on the Lisbon strategy as adopted initially in the form of the EU’s e-Europe Action Plan at the EU summit in Feira on 19-20 June 2000 [12] have been followed since then by the whole range of various strategic policy documents on the union as well as national levels of the EU-25 member states. What is in this respect more important for the needs of our survey and analysis of the legal issues is the fact that in addition to the above policy documents on various aspects of the Lisbon strategy, there has been adopted also the whole range of the obligatory legal documents belonging to the system of community law. All these legislative acts in one or other way legislatively outline the overall scope, development and practical implementation of   the Lisbon strategy. This simple fact has unfortunately been very often overlooked. As a consequence of that, the entire Lisbon strategy has been very often seen more as an ambitious political strategy than a strategy that has had gradually been supported by a quite solid legislative basis. In view of that, the entire Lisbon strategy cannot be seen only as a strategy left solely at the will and ambitions of member states but it has or more precisely must be seen as the strategy outlined and protected, enforced, etc. in the same way as are any other areas or common policies of the EU including such as are its internal/common/single market, the CAP, cohesion or regional policy, etc.

It is to some extent a pity that in difference to these so to say “classical” common policies of the EU, the Lisbon strategy on e-Europe has not been more precisely defined from its inception as an another common policy and/or common policy for the EU of the 21st century. The term most closest to this purpose “A Single European Information Space” came rather too late only when the original Lisbon strategy has been innovated as an i2010 strategy although this author from the very beginning has tried to present the Lisbon strategy as a kind of a key common policy of the EU for the 21st century and in that sense to replace in all respects including budgetary support now already obsolete and out-of-dated CAP belonging to the mid of the previous 20th century but definitely not to the era of building a kind of the most advanced knowledge based economy in the 21st century. If such a common policy in e-Europe had been introduced from its inception then also the overall approach especially from the side of member states would have been more systematic, initiative and if necessary more enforceable. Enforced in the same way as it is in the case of any breaches in the rules and regulations governing e.g. common market and its free movements, or its free competition, etc. In fact one of the main deficiencies in this respect is the fact that the existing legislation on the e-Europe strategy has not yet been so well known as other parts of similar community legislation. Although many acts of these two different legislations are in their substance and legal power absolutely identical as we are going to illustrate it further on. If we omit the so-called primary community legislation i.e. basic treaties, accession treaties, etc. as there are so far no direct, explicit provisions in support of the Lisbon strategy on e-Europe then in the so called secondary legislation there is practically no difference between the same legislation e.g. for the EU common market or for the e-Europe at least as far as their formal character is concerned. Although, regarding their character and possible interpretation and thus also utilization, there is some significant but generally not much noticed difference. 

While generally, not only the single market of the EU but also many other common policies are regulated by the strongest form of the community legislation i.e. regulations that by their substance do not allow any different interpretation and utilization on the level of individual member states, the entire secondary applicable and governing e-Europe or Information society has been so far based on directives only that as we know very often enable in practice a very different interpretation in different member states. The overall legislative basis as we have identified it in connection with this our Pan-European survey and analysis consists of the following 42 directives and out of them:

· 16 adopted by the European Commission

· 19 adopted by the European Parliament and the Council

· 7 adopted by the Council

-----------------------------------------

Total:     42 directives as adopted within the EU

This relatively large number of directives in support of the e-Europe or more generally of the Information society gets some other meaning if we analyse it from the point of view of their adoption. According to that criterion the situation is like this:

· 8 adopted in year 2002

· 2 adopted in year 2001 

· 3 adopted in year 2000

Total:      13 directives adopted since adoption of the Lisbon strategy in March 2000

The rest of 29 directives in support of the Information society has been adopted before the inception of the Lisbon strategy, some of them as back as in year 1984 but that is nothing changing on their meaning and significance for the needs of implementation of the Lisbon strategy, although of course they were not and/or could not be adopted for this specific goal. Unfortunately, including the specialized web site of the EU Information society (http://europa.eu.int/information_society/topics/telecoms/regulatory/) we have not managed to reveal any similar legislative acts in this respect being adopted since 2003 up to 30.6.2006 i.e. the date of our last search?! There we have found for the whole period of 2003-2006 only 3 new legislative acts but even them only on the level of recommendations and still being adopted yet back in year 2003. It looks like that in the Information Society’ s web site “Main Regulatory Texts published since January 2000 - Directives, Regulations, etc. and final proposals published since January 2000” there are no new additions for the years 2004-6?!  That all in all is a rather specific legislative support to the key development strategy of the EU-25 for the first decade of the 21st century. Although, it is well known fact that the EU institutions in general are annually adopting hundreds and hundreds of new peaces of community legislation.

The full list of the “Acquis relevant to the Information Society of the EU” as adopted till year 2002 is as follows [13]:
	Directive


	2002/77/EC of 16 September 2002 on competition in the markets for electronic Communications networks and services

	Directive


	2002/65EC of the European Parliament and of the Council of 23September 2002 concerning the distance marketing of consumer financial services and amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC.

	Directive


	2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data and the protection of privacy in the electronic communications sector (Data Protection Directive)

	Council

Directive


	2002/38/EC of 7 May 2002 amending and amending temporarily Directive 77/388/EEC as regards the value added tax arrangements applicable to radio and television broadcasting services and certain electronically supplied services.

	Directive


	2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’ rights relating to electronic communications networks and services (Universal Service Directive)

	Directive


	2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive)

	Directive


	2002/20/EC of the European Parliament and of the Council 7 March 2002 on the authorization of electronic communications networks and services (Authorization Directive)

	Directive


	2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of, electronic communications networks and associated facilities (Access Directive)

	Council

Directive


	2001/115/EC of 20 December 2001 amending Directive 77/388/EEC with a view to simplifying, modernizing and harmonizing the conditions laid down for invoicing in respect of value added tax.

	Directive


	2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society

	Directive


	2000/46/EC of the European Parliament and of the Council of 18 September 2000 on the taking up, pursuit of and prudential supervision of the business of electronic money institutions.

	Directive


	2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce)

	Directive


	2000/28/EC of the European Parliament and of the Council of 18 September 2000 amending Directive 2000/12/EC relating to the taking up and pursuit of the business of credit institutions.

	Directive


	1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community framework for electronic signatures (Electronic Signatures Directive)

	Directive


	1999/64/EC of 23 June 1999 amending Directive 90/388/EEC in order to ensure that telecommunications networks and cable TV networks owned by a single operator are separate legal entities

	Directive
	1999/44/EC Aspects of sale of consumer goods and associated guarantees

	Directive


	1999/5/EC of the European Parliament and of the Council of 9 March 1999 on radio equipment and telecommunications terminal equipment and the mutual recognition of their conformity

	Directive


	98/84/EC of the European Parliament and of the Council of 20 November 1998 on the legal protection of services based on, or consisting of, conditional access

	Directive


	98/48/EC of the European Parliament and of the Council of 20 July 1998 amending Directive 98/34/EC laying down a procedure for the provision of information in the field of technical standards and regulations

	Directive


	1998/34/EC Definition of Information Society Services, amended by 1998/48/EC

	Directive
	1998/27/EC Protection of consumer interests

	Directive
	1998/6/EC Consumer protection and pricing of products

	Directive


	97/66/EC of the European Parliament and of the Council of 15 December 

1997 concerning the processing of personal data and the protection of 

privacy in the telecommunications sector

	Directive


	97/33/EC of the European Parliament and of the Council of 30 June 1997 on interconnection in Telecommunications with regard to ensuring universal service and interoperability through application of the principles of Open Network Provision (ONP)

	Directive


	97/13/EC of the European Parliament and of the Council of 10 April 1997 on a common framework for general authorizations and individual licenses in the field of telecommunications services

	Directive
	1997/7/EEC Protection of consumers in respect of distance contracts

	Commission

Directive
	96/2/EC of 16 January 1996 amending Directive 90/388/EEC with regard to mobile and personal communications

	Directive


	95/47/EC of the European Parliament and of the Council of 24 October 1995 on the use of standards for the transmission of television signals

	Directive


	95/46/EC of the European Parliament and of the Council of 24 October1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data

	Commission

Directive


	95/51/EC of 18 October 1995 amending Directive 90/388/EEC with regard to the abolition of the restrictions on the use of cable television networks for the provision of already liberalized telecommunications services

	Commission

Directive


	94/46/EC of 13 October 1994 amending Directive 88/301/EEC and Directive 90/388/EEC in particular with regard to satellite communications

	Directive
	1993/13/EEC Unfair terms in consumer contracts

	Council

Directive
	92/44/EEC of 5 June 1992 on the application of open network provision to leased lines

	Council

Directive


	91/287/EEC of 3 June 1991 on the frequency band to be designated for the coordinated introduction of digital European cordless telecommunications (DECT) into the Community

	Council

Directive


	90/544/EEC of 9 October 1990 on the frequency bands designated for the coordinated introduction of pan-European land-based public radio paging in the Community

	Commission

Directive
	90/388/EEC of 28 June 1990 on competition in the markets for telecommunications services


	Council

Directive


	90/387/EEC of 28 June 1990 on the establishment of the internal market for telecommunications services through the implementation of open network provision


	Directive


	1989/552/EEC Provisions laid down re pursuit of TV broadcasting activities

	Council

Directive


	87/372/EEC of 25 June 1987 on the frequency bands to be reserved for the coordinated introduction of public pan-European cellular digital land-based mobile communications in the Community

	Directive


	1987/102/Eec Approximation of laws, regulations, administrative provisions concerning consumer credit

	Directive
	1985/374/EEC Liability and defective products

	Directive
	1984/450/EEC Misleading and comparative advertising


In the end of this part on the EU legislation applicable also for the needs of the e-Government processes in the health care domain we could state that there is relatively sufficient list of specialized legislation in support of the needs of the development of Information society and/or e-Europe or i2020. In principle the existing EU legislation as needed for practical and operational needs of e-health related services and operation has been available already within the above list. There are all directives as needed in this respect on:

· protection of personal data i.e. including those related to health care

· protection of those data during e- transmissions

· electronic transmissions in general

· electronic money/funds transmissions

· consumer and/or patients interests protection, etc.

However, there is a lack of some, a bit more stronger legislation (of the primary and secondary one on the level of the EU regulations) as the experiences are clearly showing that legal acts on the level of directives only not always guaranty the necessary and expected impact. Just to illustrate it on a practical example we could take from the above list of “acquis” relevant to the Information society the Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on e Community framework for electronic signatures (Electronic Signatures Directives) [13]. As we see the particular directive has been adopted almost 7 years ago but even now it has not been practically implemented in all EU-25 member states although also all new member states by their adoption of the e-Europe+ yet in June 2001 took over their own duties, obligations and direct responsibilities for the successful implementation of the Lisbon strategy also in their respective NMS. In the meantime since 1 May 2004 they have become full fledged member states of the EU with all direct membership duties and responsibilities. Unfortunately, even that has not prompted many of them to more rigorous proceeding in practical implementation of the particular directive on e-signature. For example the Slovak Republic has already in year 2002 enacted the Law No. 215 on Electronic Signature [14] i.e. more than 4 years ago but the e-signature for various legal, technical, organizational, etc. problems have not yet been practically implemented and cannot be used, and …nobody knows when finally it will become a reality that is one of the most important if not right the most important preconditions for any significant progress to be made in the whole range of e-Europe related agendas like e-government, e-banking, e-health, e-business, etc. Although one cannot overestimate a form of any act of legislation but it is more than clear that if the particular EU legislation would have more stronger character e.g. in the form of regulation the current situation in this case would be already in other development and implementation stage. Either it would have already been fully implemented and functional or the country would have been severely punished for any delay in that respect.

This is also one of the examples that such an important strategy as the Lisbon strategy on e-Europe and/or i2020 would need more stringer and comprehensive EU “aquis communautaire”. 

4.2 Analysis of the legal and organizational issues regarding health care domain and fight against fraud in the same domain in the EU-25 member states

In this part of this final research report on the health care domain and fight against fraud in the same domain we are going to analyze this theme on the EU-25 member states level. However, because of some still existing substantial differences in the overall development between “old” EU-15 members and the “new” EU-10 member states that have joined the EU only something more than two years ago we are analyzing both parts of the current EU separately although as the basis for our analysis have been used the same results of our various survey as conducted in all EU-25 member states with application of the same methods and techniques but with substantially different results as achieved in the above problem areas of our research mainly due to the completely different overall political and socio-economic conditions for their development within the last more than sixty years since the end of the 2nd World War. As mentioned above for the analysis of this problem area in the current EU-25 we have used the same methods and techniques i.e. analysis of the web information sources, a specialized questionnaire, interviews, direct inquiries and to some a very small extent also a fact finding missions directly to the particular institutions.

As for the structure of our survey we have focused our attention to the following main 12 problem areas of the contemporary health care domain and fight against fraud in all the EU-25 member states (more detailed results of the Pan-European Survey in all EU-25, see in Annex: 

· availability of direct web resources and e-mail contacts

· accession of the particular country to the International Conventions in the given domain of health care and fight against fraud in the same domain

· financing of the health care system as one of the key factors also for the fight against fraud

· Key stakeholders in the health care and fight against fraud

· European health care insurers as key financial institutions in the health care domain

· national legislation as a supplementary source to the particular International system of laws

· organizational provisions and methods of combating fraud and corruption in the health care domain

· investigation of  fraud and corruption in the health care domain

· recent and future health care reforms 

· availability of special research on health care fraud

· measures against healthcare fraud and corruption

· current internet/web  based tools in the fight against health care fraud and corruption.

In the following two relatively separate parts of this chapter we are going to present some selected and summarized information on the situation in the particular EU member states (more detailed information in this respect as gathered on the basis of our Pan-European survey are presented in a separate annex to this research report). 

4.2.1 Analysis of the legal and organizational issues regarding health care domain and fight against fraud in the same domain in the  “old” EU-15 member states

As for the situation in the so-called “old” EU-15 we have to state that there are still relatively big differences between them and the NMS. There are several reasons for these differences that have led us also to the above decision to analyze the current situation separately for the “old” and “new” member states of the EU-25 as stated above..

In view of this division and differences, the entire system in the old EU-15 member states could be characterized by the following main factors that have direct effect on the overall standard of the health care and also on the fight against fraud in the same domain. Some of these main factors are as follows:

· All of the old EU-15 members states are classical and well established democracies. Although some critics in this respect are claiming that in case of some EU-15 members their democratic status is not quite compatible with some elementary principles of the democratic governance especially regarding their top level system of governance represented in some cases by unelected heads of states functioning at the helm of respective seven kingdoms, duchies among old EU-15 member states i.e. almost 50% of them?! In addition to that there exist also a case of an unelected – hereditary – upper house of national parliament with its seats reserved only to members of “nobility”, or a still missing written and properly enacted national constitution, etc. Also differentiation of citizens – whatever symbolic one – to nobility and “ordinary” or “common” people or citizens or promotion of ordinary citizens to various ranks of nobility, usage of various archaic nobility titles etc. has no whatsoever support in any International laws on fundamental human rights. In this connection it would be desirable if the particular EU member states would take as a model for them an example of some other EU member states that have by law abolished any such reminiscences of any nobility and thus also inequality of their citizens and their nobility titles are forbidden by law. That all in spite of the fact that in the past they also used to be big imperial, royal, etc. powers.   In this connection we have again just to recall the text of the UN Universal declaration of Human Rights: “…All human beings are born with equal and inalienable rights and fundamental freedoms…” and   in Article 1: “…All human beings are born free and equal in dignity and rights…” hence any hereditary posts, whatever symbolic and ceremonial are not acceptable under any of the basic provisions of the fundamental human rights. And if for whatsoever reasons a particular country would like to keep these archaisms alive, then there is a very simple way how to “democratize” these reminiscences of their noble imperial past – let their citizens to decide in the regular 5-10 year referendums if they wish to keep their crowned heads of states or not. If they decide yes then it is ok, if not then people’s will should prevail and they have to have a system of governance as they wish with a democratically elected also a head of state! In this respect some EU-15 member states should have to be more self-critical to themselves then to criticize other states on “deficiencies” in their democratic systems. As we have already stated that before, the fundamental human rights are given to all human beings as such as a whole and no one part can be from them just highlighted more and some subdued to an obscurity 

· A better established systems of national laws and their organizational and institutional provisions with well functioning independent and uncorrupted courts, etc. is also creating much better platform for the generally higher standard of protection of fundamental human rights and for the more efficient fight against their violation  also in the health care domain 

· All old EU-15 member states have a traditional system of functioning market economy that has been producing enough resources also for the adequate standard of living including a high standard of health care, medical services, etc. 

· Most of them have a hundred years of their own experiences from globalizations, from nurturing natural and uninterrupted or anyhow restricted international trade, international cooperation, international financial flows and transactions so they are well prepared to react adequately also towards any attempts to distort or misuse this global business also in the health care domain for any kind of international fraud. This is not at all to say that they are free of these negatives of globalization but are at least much better prepared to fight with them than e.g. some other poor or isolated countries, etc. 

· All of them are for at least 11 years members of the EU and of various other international organizations so they have also in this respect a lot of experiences from working together on a wide international platforms for their own national as well as common e.g. EU goals and aims

· A still much higher standard of living of their people has always been an important factor in suppression of any kind of fraud including that in the health care domain and also for the fight in the same domain as people with adequate standard of living are in general much less prone to fraud than people living in less favorable living conditions. For example unemployment especially of young people is always creating better preconditions for any kind of crime than it is in the opposite case

· A higher standard of living, a good standard of health care, etc. are also  creating more favorable conditions for the corruption free public sector, service sector including health care services, etc. for example with exception of Italy and Greece, all EU-15 old member states are in the Corruption Perception Index 2005 [  ] among the best 26 countries in the world, etc.

· In the EU-15 is much more developed a system of preventive medicine that makes the entire system of health care and also related expenditure much more efficient than it is in cases of a lack of such a preventive system

If from this point of view we assess current situation in the old EU-15 member states on the basis also of the results of our above particular survey as presented in the Annex 1 we could state that all of them have sufficiently robust and adequate national legislative as well as organizational and institutional structures – functioning as supplementary ones to those provided on the general level of International law and the EU levels - for an efficient fight against fraud in the health care domain. Without going into any further details we could draw in this connection the following main conclusions: according our above 12 problem areas of our Pan-European survey:

· All old EU-15 member states have on Internet a special web site with the e-mail contact to a national authority in the health care domain that could be used for obtaining  a necessary information and/or for a direct Internet based contact

· All old EU-15 member states are members of the UN, CE and the OECD so the general legislative framework of the system of International law including particular  organizational and/or institutional provisions as being presented in the previous parts of this research report regarding these international organizations and their International system of laws are fully applicable also for all them. Moreover, if we realize that most of the EU-15 member states are also founding members of these international organizations and co-drafters of their particular International legislation the direct applicability of these International legal and organizational provisions are in the old member states much more respected and applied than e.g. in the new EU member states .As all old EU-15 member states are also at least for more than a decade also members of the EU, they have had up to now a sufficient time to build up all necessary organizational, institutional and other due provisions as needed for an efficient implementation and application of all the particular EU “acquis communautaire” in their respective countries. The only smaller problem in this respect is the fact that some EU-15 member states although being signatories to the particular provisions of the International law have not yet also ratified them according to their national legislation. But this is not specific case of only International law, many of the same EU-15 member states are well known also for their slow transposition of the EU legislation into their national legislation system

· Financing of the entire health care system is another stabilizing factor also in the fight against fraud in the domain of their national health care systems. According to the available statistics, the financial flows into the health care system in the EU-15 has been for years in the range of about 8,6% of their GDP what represents one of the highest contributions in the world. In view of this the system has been relatively well financially supported what also plays an important and naturally very efficient “preventive” instrument in the fight against various forms of fraud in the health care domain. Although as we can see from the summarized results of our Pan-European survey there does not exist any EU standard for financing health care system, the combination of several sources coming from the state budget, compulsory health insurance, employees and employers contributions (obligatory as well as voluntary) and also partial out-of–packet payments create so far relatively stable and functioning system of financing in this problem area. Some problems are anticipated in connection with the aging of populations that will require some reforms in this respect but again thanks to the well overall socio-economic situation in these countries those reforms will be definitely not as painful as it is in case of the most of NMS of the EU-10 as we will deal with that issue in the next part of this report.   

· Financing of the entire health care system is in general an another stabilizing factor also in the fight against fraud in the domain of their national health care systems. According to the available statistics, the financial flows into the health care system in the EU-15 has been for years in the range of about 8,6% of their GDP what represents one of the highest contributions in the world. In view of this the system has been relatively well financially supported what also plays an important and naturally very efficient “preventive” instrument in the fight against various forms of fraud in the health care domain. As we can see from the summarized results of our Pan-European survey in Annex A, there does not exist any EU standard for financing health care system. However, the combination of several sources coming from the state budget, compulsory health insurance, employees and/or employers contributions (obligatory as well as voluntary) and also partial out-of–packet payments directly by patients all of them create so far relatively stable and functioning system of financing in the health care domain. Some problems are anticipated for the future in connection with the aging of populations that will also require some reforms in this respect.  But again thanks to the overall positive socio-economic situation in these countries, those reforms will be definitely not as painful as it is in case of the most of NMS of the EU-10 as we will deal with that issue in the next part of this report. Our survey has clearly demonstrated, that a good healthy financing of the health care system is one of the most efficient tools and ways in the fight against fraud in that domain and even more in prevention of any such fraudulent activities as in combination with an efficient judiciary system it is also too risky to make even any attempt in that respect. This is by itself also one of the best practical examples and models where should be oriented health care reforms in the EU-10 NMS

· As for the key stakeholders in the health care domain i.e. in its organizational and institutional provisions , the situation is about the same as in the above case of financing. There does not exist any specific organizational model in this respect. In the most countries, the health care has been organizationally on the highest level coordinated by one of several governmental institutions. As a rule, in most cases it is Ministry of Health or Ministry of Social Affairs and/or their various combinations. On a case to case basis, also some other ministries are directly involved in these top level governmental supervision of the domain of health care. Most often it is a Ministry of Finance as an important contributor to the financial provisions of this domain as well as some other ministries like of justice, education, labour, etc. From this situation in the old EU-15 member states it is clear that the entire domain of the health care has still been considered as a domain of the national and not community or union levels as it has been in the times of the inception of the European integration. In view of the changing role of the fundamental human rights as they have in the meantime became an integral part of the basic Treaties and thus also an integral part of the “acquis communautaire” it would be desirable to pay more attention also to the organizational and institutional provisions of the health care on the national levels of individual member state. In addition to this key role of national government in the organizational and institutional provisions of the health care on the national levels, there are involved also various other, mostly professional associations, agencies, councils, organizations, etc. of physicians, insurers, medical service providers, etc. that in closer or less close cooperation with the above governmental institutions are playing the most decisive roles regarding the standard of medical services in individual countries. Again we could state that our research has also confirmed generally accepted fact that in addition to good and reliable financial safeguarding of the health care domain, right this combined governmental and non-governmental organizational and institutional provisions, with clearly defined and assigned duties and responsibilities are key factors in prevention of any widespread fraudulent activities. In brief, a well organized and organizationally provided health care system is less prone to various kinds of fraudulent activities than it is in the opposite cases (as a popular saying goes, the clean water never enables what is possible to do in the muddy, unclear one). Again an another important factor and recipe for all reformers in the health care domain

· In difference to the above two important problem areas of our pan-European survey (financial and organizational provisions of the health care domain), the situation regarding European health insurers is more closer to some kind of community or all-the –union system levels and/or standards than it is generally perceived. In every old EU-15 member states exist several professional national supervisory authorities (associations, boards, federations, unions, etc.) that are overseeing, coordinating but also protecting overall functioning but also protection of their particular health insurance providers i.e. individual insurance companies. Due to the fact that in individual countries there are as a rule several such professional authorities, the market is quite well creating conditions for the proper functioning of the particular segment of the common/single/internal market of the EU on the national level. This important function is quite satisfactory provided in spite of the fact that most of the existing health insurance providers are mutually interlinked into a rather complicated network of parental, sister/brother companies, subsidiaries, national branches. Simply and briefly, the long decades existence of the internal market of the EU in spite of its still existing imperfections and pertaining problems – mostly because of the existing rather selfish attitudes of some  national authorities – have already been bringing its positive impact on the situation in the area of insurance providers. All of them are under permanent, well functioning and multilayered monitoring and control system including a strong non-governmental sector and public in general.

· As for legislation on health care and fight against fraud and corruption in the same domain, the situation in individual old EU-15 countries is quit well harmonized and unified. As we have already mentioned in some of previous parts of this report, all of them are in addition to at least more than 11 years long EU membership also members and/or also founding members of the UN, CE and OECD so their national legislation has to be fully compatible with the particular system of International laws as enacted by these international organizations. Hence in spite of non-existence of as yet any “common” health policy on the EU level, the situation - thanks to above positive effect of obligations towards the system of International law  - is much more positive and harmonized also on national levels of EU-15 member states than it is usually in case of these “non-common” policies areas. If we add to that also some of the above important factors that have preventive (good standard of living, sufficient financial provision, good organizational provisions, functioning common market forces, professional dignity, respect for consumers and/or customers i.e. patients in this case, etc.) and also some of necessary and unavoidable deterrent effects (efficiency of prosecution and courts, strong enforcement of laws, efficiency and much less to corruption prone police, etc.) it is no surprise that the entire system of legislative provisions of health care and also of the fight against fraud and corruption has been functioning as one of the best in the world. In view of the above “common” legislative basis created by the mutually interlinked and nationally applied System of International laws, there has not been left or needed any extremely wide space for a specific original national legislation. Most of the EU-15 countries in addition to their adherence to the particular International conventions have to have only a few national legislative acts of their own in this respect. In most cases they are mostly Penal, Civil or Criminal Codes, some national Acts against or Anti-Money Laundering but even in those cases, their fundaments are based on the above particular acts of International law. In view of this we could state in conclusion to this part of our Pan-European survey and analysis that existing “national” legislative basis in the old EU-15 member sates has been sufficiently harmonized not only on the community level but also on the wider international levels and thus creating a good and efficient legislative platform also for an international cooperation in the particular domain of fight against fraud in  the health care domain.

· The next problem area of our Pan-European survey in the old EU-15 member states has been the area of organizational provisions and methods of combating fraud and corruption on the general level as well as of course applicable in fight against fraud in the health care domain. In the most EU-15 member states these provisions have been created as combination of several agencies, institutions and organizational structures belonging under the supervision of several ministries and/or national agencies like Ministry of Interior, Finance, Prosecution, Justice National Bureau of Investigation, etc. As for the fight against fraud itself, as a rule it has been in the most cases in the hands of special Units of Financial Intelligence, Combating Money laundering, Economic Fraud Office and/or Financial Intelligence office/Unit. In general regarding this part of the fight against fraud in general and in the health care domain in particular we could state that in no of the old EU-15 countries we would have found a lack of various organizational structures in this respect. An open question remains to what extent these quite robust organizational structures have also created conditions for mutual cooperation, coordination, etc. or have been rather affected by the traditional kind of some rivalry, competition and/or any other similar negative aspects as it has been well known worldwide in cases of this kind of services. Unfortunately, in spite of our effort and combination of various survey methods and techniques we have not succeeded in obtaining more information in this respect. On the basis what we have managed to find out has been more confirming than denying this kind of generally well known problems. Equally we have not managed to reveal more on the specific methods applied in this kind of fight as everyone of key players in this problem area considers its own methods and techniques of fight as their intellectual property and in addition any disclosure in this respect is considered as a way how to potentially weaken their practical effects. Moreover, if we realize, that international crime has always been t least one step ahead of fight against it. In general, all these structures and organizational units have had at their disposal and have been using the latest available technology based on the full utilization of all methods and techniques of the ICT including international information exchange system, latest analytical methods and techniques. As for the particular information exchange system it has been to the large extent based on utilization of the well known structures like those of Interpol, etc. For the needs of our project iWebCare it creates a particularly suitable platform for the most close cooperation as both systems are and/or will be based on the full utilization of the potential of the contemporary Internet and web based technologies

· As for Investigation of fraud and corruption in the health care domain, the results of our survey regarding old EU-15 member states have not reveal any systematic approach to this specific kind of fraud on the national level. According to the results of our survey we have managed to collect in this respect, there are in many countries existing “no activities or statistics related specifically to health care fraud and corruption”. The most active players in these respects are mainly health insurers that in the processes of handling and evaluating all various claims for funding are of course checking all claims for potential discrepancies but also evident attempts for fraud, etc. But again most of these methods and techniques are in general considered as their internal know how that has to be strictly protected as the competition on the European health insurance market is in many respects much more severe than in some other sectors of the EU common market. One of the main reason in this respect is a well known fact that the health insurance market although dominated in the decisive share and dominated by private insurance companies has been receiving very high financial contributions from the state national budgets representing as we have already stated above in average almost 9% of the national GDP. In addition it receives in various forms and payment schemas enormous amounts of money from various kinds of health insurance policies paid directly by citizens and/or patients so at stake are enormous amounts of finances. It is then no surprise, that methods and techniques as applied in investigation of fraud in the health care domain on the European health insurance market are a subject of strict protection.

· One of the most important factors effecting current and especially future standards of the health care in general and the fight against fraud in the same domain is the problem area of ongoing reforms in the overall health care system. As we have already mentioned it also in the previous parts of this research report, sooner or later, the entire health care system has to undergo quite painful reforms especially as far as the increases in patients contributions into the entire health care insurance system due to the aging population with the growing numbers of pensioners as well as with the decreasing numbers of population in the productive age as regular contributors into the entire health insurance system. In this respect in the most of the old EU-15 member states we have not yet found during our survey any significant forms of ongoing reforms.  As a rule there have been so far limited to minor reforms of the kind like:

a. strengthening various kinds of information and monitoring system in order to improve functioning of the existing health care systems, 

b. increase in health care payments by patients

· introducing various forms of entrepreneurship schemas in the health care domain

· avoiding unnecessary expenditures through e.g. reduction of beds in hospitals

· categorization of medical procedures

· increase the role of research results for the future health care development

· health insurance reform, etc.

· In general we could state that ongoing reform in some – so far not in all old EU-15 countries have still did not have any wider negative effects on general public especially for two main reasons: one being that the reforms have been implemented in a rather gradual, step-by-step way so the population in general does not feel it as any substantial negative impact on them. In addition, due to the generally high standard of living the health status of population - thanks also to the overall better life style including environmental protection, food safety, etc. In addition there is a much wider application of preventive medicine that as a rule is always less costly than medical treatment itself - is generally very good so does not require any regular or frequent medical care. The third important fact in this respect is also the fact that citizens are in living in good financial conditions so direct financial implications of ongoing reforms on their overall expenditures are not so severe as in countries with much lower income levels. In view of this facts we could state in conclusion to this part of our Pan-European survey that the negative impacts of ongoing necessary reform in the health care reforms are without any visible negative effects on the health care system as such as well as on the population in general. On the basis of that we could also state that the ongoing reforms because of their gradualism do not create any status of uncertainty in the health care domain so there is not created any extra space for an increase in health care fraud as it is n cases of types of “reforms” that are mainly accompanied by the severe cuts in financial flows into the domain of health care and thus creating among others also the most favorable conditions for flourishing of all kinds of fraud as underfinanced and thus “starving” sectors, services, etc. are the most favorable platforms for all kinds of fraudulent activities. Luckily enough in the case of the old EU-15 member states - as we have already stated – this kind of “reforms” in the health care domain have not been applied. 

· Under the framework of our Pan-European survey we have made also survey in the area of specific research on health care fraud.. As we have already stated above in the case of Investigation of fraud and corruption in the health care, also research in this problem area is not among priorities of national authorities being responsible for the national health care systems and related fight against fraud . It is in accord with our previous statements that in many old EU-15 countries, the problems of health care fraud is not considered as a serious issue. Some countries in this respect and also their representatives we contacted in this respect consider their countries as “free” from any of such fraudulent activities. Hence they do not see then any special necessity for creation special institutional or organizational framework for any systematic research in this problem areas. It does not mean at all that there is not existing any such oriented research but not specifically focused on the health care fraud. In general it is a part of more generally oriented research of fraud, corruption and various other forms of fraudulent activities in general belonging mostly to the competences of the Ministry of Health or Ministries of Justice or Ministry of Finance depending upon the focus of that research. Some exception in this respect represent various ad-hoc surveys mostly organized on wider international basis are as such mostly organized by some international organizations like the WB, WHO, etc.

· As for anti-health care fraud and corruption measures the situation is again about the same as in case of the previous problem are of research in the same domain.  Some of the old EU-15 member states have been taking some measures in this respect but some others have not yet adopted any of them. Among the measures adopted in this respect dominate those that are well known also from other sectors of the same activities as e.g:

c. strengthening any available and suitable audit and control measures in the health care domain

d. more transparency and publicity on financial and other aspects of the health care domain

e. more strict sanctions, punishment in discovered and confirmed cases of fraudulent activities

f. ceasing, suspending or even  expulsing of such health care institution from the system of financial contributions, etc. especially those from the government sources 

g. increasing public awareness on their health care rights and thus creating from them more active players in the overall health care system and also in the fight against fraud especially in its segment related to patients.

· The last problem area incorporated into our Pan-European survey in the old EU-15 member states has been regarding current Internet based tools in fight against health care fraud and in anti corruption measures. As of the results of our survey, there has not been found out or reported our any such tools or measures applied directly in the particular problem area. It does not mean at all that these latest ICT technological achievements have not been used at all. They have been used as we have quite naturally found out and used them in all our communications. In general they have been widely used as in any other spheres of overall socio-economic life. Just according to our findings there are not yet existing any more comprehensive systems in this respect. In view of this it is clearly another one important confirmation of the fact that has led us to the preparation of the proposed iWebCare system as an integrated web based services platform for facilitation of fraud detection in health care e-government services. In this sense according to the results of this our survey, this project and its above product can be considered as a true pilot project in the particular problem area within the entire EU-25. This simple fact again just underlines the importance of this Pan-European survey on the legal and organizational issues as the general legal and organizational framework for the particular web based system in order in the future it could be fully applicable in all current EU-25 and prospectively also EU-27 perhaps as soon as from 1 January 2007 depending upon still pending final decision on accession of Bulgaria and Romania.

4.2.2 Analysis of a very complicated situation in health care domain and in fight against fraud in many new EU member states especially those from the CEEC i.e. countries in transition

Almost catastrophic situation in many social areas including and especially in the health care. Problems of insufficient contributions from the state budget, high corruption, fraud, bribery, insufficient respect and enforcement for law, etc.

As for the situation in the so-called “new” EU-10 (8 former socialist countries from the CEE plus Malta and Cyprus) we have to state that there are still relatively big differences between them and the “old” EU-15. Of course that these differences are concerning mainly those 8 CEEC not so much of Malta and Cyprus as in many respects they have had for decades the same overall socio-economic systems as the old EU-15.Moreover if we realize that not so long ago they were last remains of the British colonial rule in Europe but Gibraltar (but as a popular saying goes that is not a country just a rock and a port city). In view of these differences also among new member states of the EU, in further parts of this report we are focusing especially on the situation in the above 8 former socialist countries and now the latest new member states of the current EU-25. Just for methodological clarity we will analyze situation in the “new” EU-10 countries together although the main problems that have led us also to the above title of this chapter are related to those 8 new member states only. As we have mentioned it already at the beginning of the previous 4.2 part of this chapter there are several reasons that have led us to the above decision to analyze the current situation separately for the “old” and “new” member states of the EU-25 as stated above. The first one and still a key one has been that these 8 new EU members had for almost 45 years a completely socio-economic development than “old” EU-15 member states and also as Cyprus and Malta.

Perhaps the best characteristics - although perhaps a bit exaggerated one - of all those differences between “old EU-15 and “new EU-10 member states has been given to us by one of our partners whom we wanted to interview on the substantial differences between old and new member states of the EU-25.  When we have advised him that we have already finished our survey regarding old EU-15 countries he told us that it is then quite easy: “What is not perfect in the health care domain and in fight against fraud in the EU-25 then that is even worse in the new member states. And what is good and functioning in the EU-15 then the same definitely can be again only worse and not much functioning in the former socialist countries and now new EU member states”. Perhaps really a bit exaggerated but unfortunately in many respects really a true assessment of the situation in the new EU-10 member states (again we stress that EU-10 we use only as a generic identification of new members but in general except Malta and Cyprus).

If we use the same criteria for evaluation in the new EU-10 countries as we have used also in previous case of above old EU-15 member states then we could come to the following main differences between “old” and “new” member states:

· regarding the democratic system of governance and overall socio-economic life, all new EU-10 member states before they could have joined the EU had to meet various criteria, among them also already mentioned  Copenhagen criteria. The first one – directly related also to our research theme on legal and organizational issues of the health care and fight against fraud in the same domain - requires among other stability of democratic institutions, rule of law and respect for human and minority rights. In comparison with the “old” EU-15 member states in some cases it looks like that the NMS are meeting them better than “old” ones as all of them have all formal attributes of stable democratic institutions like e.g. national constitutions with clearly defined constitutional rights including those of fundamental human rights, elected national parliaments, elected heads of states, etc. what as we know is still not the case of all “old” EU-15 member states. Also the stability of democratically elected institutions in the NMS has been so far without such excesses like at least in one old EU-15 member states where since the end of the 2nd WW there have been more governments than years that elapsed since the same end. In brief, in that country, the average functioning of the central national government has been about one year although normally as a stable governance is considered a full term from an elections to the next elections what is normally 4-5 years. There have not been any problems with differentiating people into nobility and plebs, etc. although some old “communist” nomenclature has managed to switch and adopt to the new democratic governance and especially to new market economy much better and more efficiently than it has generally been believed about abilities of previous “apparatchiks” whose only qualification was for decades believed only to be their party membership and citations of Marxism - Leninism dogmas. Many of them managed their personal transformation so efficiently that finally finished as head of their respective states and “representing” them not much better or efficiently than some of their colleagues in the helm of the old EU-25. But in difference to them, at least as democratically elected ones.  These transformed old structures in the NMS are also still one of the reasons that the new democracies in the NMS have still been considered more like in the process of “fermentation” than being in the true functioning. Otherwise, it could not happen that during one term of a national parliament almost 20% of MPs would change their party affiliation or becoming “independent” ones. That there exist a special case of an  “opposition” agreements i.e. that main coalition and opposition parties agree on mutual cooperation and support?!  That there are still requirements from one of the ruling (nationalist minority) party for revision of the conclusions of the 2nd WW as agreed between victorious allies and even requiring revisions or abolition of some key outcomes of the 1st WW regarding so-called Trianon treaty, etc. or the same minority being a part of the governing coalition going regularly to complain to the Court of Human Rights in Strasbourg, regarding their oppression as a minority although holding in the government and other central bodies much more ruling posts than is their share on the total population or on results of parliamentary elections, etc., while on the other hand there are minorities in some other NMS that are denied even such basic human rights as their citizenship in the country they were born and living for several generations, etc. 

· In difference to the EU-15 well established systems of national laws and their organizational and institutional provisions with well functioning independent and uncorrupted courts, etc. the same system in the NMS could be really characterized as something completely different (hardly one could use a term of “system” as system is always something well organized and functioning). As some remnants of their communist predecessors, the knowledge and especially respect for some fundamental human rights are often completely unknown phenomena. The same could be stated also regarding the EU “acquis communautaire” as even the basic treaties and their provisions including those on fundamental human rights are still – after more than 10 years of approximation and harmonization of national legislations with the “acquis” and  more than 2 years of EU membership still a kind of “terra incognita” for many national government agencies but also national courts, etc. What after all is to some extent quite logical if we take into account they would need to master practically a community legislation that has been evolving for more than 50 years. Otherwise, it could not happen that even some fundamental human rights like for example right for the (free) health care as explicitly guaranteed by national constitutions i.e. they are secured not by “ordinary” laws but by the Constitution as the highest level of the national laws are just simply ignored. For example in a Constitution of one of the current EU-25 countries  it is still written: ”On the basis of the health insurance, citizens have right to free (i.e. without payment) health care and health instruments/aids/accessories under conditions as stated by law”. In practice interpretation of this is such that still more and more segments of health care are to be paid by patients as “stated by law”. As if in the democratic society an ordinary law could change basic human rights by an ordinary law?!  Of course it is right that the practical conditions of the free health care have to be provided by a law but it must be within the particular constitutional right i.e. within its free system! In a democratic country an “ordinary” law for implementation of a constitutional right just cannot change the principal legal provisions in a Constitution.  Any other interpretation is violation of the Constitutional rights of citizens not only on a member states level  but also of the EU as its citizens as well and who thus are therefore protected also by the Basic Treaties of the EU. The same treaties  that as all should know are as acts of International law above the national legislation. What is even more strange in this case of absolutely clear violation of the Constitutional rights is that even the Constitutional Court has in its findings ruled in about such a way that these fees are so small that they cannot negatively effect standard of living and as such therefore they do not mean violation of the Constitutional laws of the citizens?! It is just pity that the Constitutional court has not closer specified what standard of living or incomes it had in mind. If their own then it is OK but for ordinary citizens whose average salaries are 400 Euro (gross) per month (but only about 30% citizens - of those luckily enough who have regular jobs in comparison to those 20% unemployed - earn that minimal amount and the rest are well below that) or even pensioners who have to live with monthly pensions of only 150 Euro in average. For those of them who for every visit to doctor, for every day in hospital have to pay in comparison for their income a rather too high expenditure it is in no case a kind of their constitutional rights that have to be guaranteed to them by their state for free. A cynical explanation of this situation is that they do not pay e.g. for treatment (that is reputedly for free) in hospital but only for so called “hotel” service in hospitals i.e. a bed, toilet, beverages and food?! It is a cynism on par with the cynism of infamous Nazi slogan “Arbeit macht frei” i.e. Labour liberates?! Especially, if we realize that in many underfinanced hospitals, patients have to bring their own towels, bed sheets, soap, etc. and in some cases even syringes and other medical consumables. And this “very logical” explanation of so called hotel services provided by under financed hospitals has been not given as a part of a night talk show or as a statement from an asylum patient but right by a cabinet minister of a EU-25 member state being responsible for a health care. Who among others has also explained that if e.g. pensioners have to pay for some medicines or “prepay” only up to 20-30 Euro it is not in contradiction to the text of the Constitution as according him “without payment” does not mean “for free”?! And that all in case of old pensioners who were paying their health insurance for all their active life of 40 – 42 years and now when they finally in many cases for the first time in their life need more systematic or longer medical care they have to pay without any bonuses from their misery pensions exactly the same amounts for their much more frequently needed medical services like e.g. young people who just started to work and have not yet managed to pay even the first due payment to a health insurance company. This is just one case for illustration how in NMS is often interpreted one of the fundamental human rights regarding health care. Similarly, constitutionally guaranteed right to strike - that otherwise also belongs among the fundamental human rights of all workers - if absolutely exceptionally is just mentioned for potential application makes absolute hysteria and all courts are in hurry to declare it as unconstitutional with the most severe negative consequences for all “strike rebels” as if for application of your constitutional rights you would need anybody to whom you should first submit an application for a permit to strike and then it is by SOMEBODY approved or not (almost like during the socialist past, just within the EU where in many member states is strike considered as something like a national sport or pastime activity but what is absolutely ok as long as it belongs among the fundamental and constitutional human rights. But the NMS are in this respect still like they used to be before the year 1989. In this connection it just needed to add that if the national courts are finally forced to decide on cases submitted to them especially by ordinary citizens they need ages not to decide but just to decide on the date of court session in difference e.g. in cases of above “unconstitutional” strikes when they are suspending them immediately within hours. That under such circumstances all cases submitted finally to the European Court on Human Rights are then decided in favor of ordinary citizens is no surprise. The only problem is that only very few citizens of the NMS have guts to go through all that required humiliating procedure to become eligible to submit their case to “Strasbourg”. This is in brief how in practice is functioning a rule of law, stability of democratic institutions and respect for human rights even now two years after the citizens of the NMS have become also the citizens of the EU. It is then no surprise that in the first ever election to the EP the turnout was about 16%!  

· As we have stated in the previous part, all old EU-15 member states have a traditional system of functioning market economy that has been producing enough resources also for the adequate standard of living including a high standard of health care, medical services, etc. Unfortunately, in contrast to that even in a country marked by some otherwise recognized international organization as “a Central European (economic) tiger” the functioning market economy according to the 2nd Copenhagen criteria is an economy that in spite of the nice over 6% GDP growth is able to achieve nothing more than 20% unemployment on the level of around half a million unemployed workforce while another 250-300 thousand mostly young and well educated people are worked to use benefits of a at least  limited free movement of persons within the EU and make their living as unqualified servants, hot dog “specialists”, janitorial staff, etc. In addition there is a permanent deficit of foreign trade of billions of Euro annually, enormous foreign debt of 25-30 billion USD (in per capita calculation it is higher than in Mexico, Argentine or Hungary in times of the highest financial crises), a permanent and higher budget deficit tan required by the Maastricht criteria for Euro, a high inflation, a price level on par with the old EU-15 countries but having salaries 1: 8-9 times lower and e.g. petrol costing more than in the most of the EU-15. To these negative consequences of the entire process of transition to modern market oriented economies in almost all NMS have unfortunately, quite negatively contributed also foreign TNC including those from the EU. They very soon found out that an overall situation in the NMS with less experiences from market economy, community legislation, enforcement of laws and also rather “cheap” corruption and bribery has been very suitable for achieving much higher  profit margins than it has been possible e.g. in the old EU-15 member states.  It is pity that those experts of the OECD or WB do not try to live also in a country of such an “economic tiger” with of course not their own but average local salaries, then perhaps they would see those model macroeconomic reforms in a bit different way. 

· In difference to old EU-15 member states with their often hundreds years of their own experiences from globalizations, most of new EU-10 countries for almost 45 years were cut off almost hermetically from any direct or free contacts with foreign partners. Hence, now even after already more than 15 years of being part of the free world they are in many cases still just learning various “tricks” how to properly do their business with their experienced and often unscrupulous business partners regarding their often unfair but in the international business and trade unfortunately quite common unfair practices, etc. Especially it is unfortunately true in the case of various global pharmaceutical companies that with various incentive schemas, presents, gifts or indirect bribery are forcing medical practitioners to prefer and prescribe mainly their medicines, etc. Then in the NMS is such a paradox that on the one hand there is policy of introducing various fees and payments for medicines because of their “irresponsible over consumption” as if patients could prescribe those medicines for themselves by themselves?! But on the other hand doctors are forced by their suppliers, distributors to increasing still consumption of their “medicines” in order the doctors could get their particular rewards in the forms of participation in congresses, pharmaceutical fares, etc. by an accident only always held in the most attractive tourist destinations, etc. According to officially published information in the public media there exist directly catalogues of pharmaceutical multinationals that are offering perks for doctors in case of meeting the sale target of “their” medicines on the principles of the air lines “free flying program”, etc. In addition to that, it is also a fact that the NMS cannot also be compared with the Old EU-15 member states regarding their negotiating skills within the EU itself. It has been proved already by the results of the accession negotiations themselves where the NMS have been unable achieve even as little as full guarantees of basic freedoms as e.g. free movement of persons, or equal subsidies within the CAP, just to mention some of the most negative outcomes of the accession negotiations that have further deteriorated already existing their evident macroeconomic and social misery as a consequence of a long and mostly so far still not very successful and yet also still unfinished  transformation to the modern market economy and multiparty 

· In difference to one of the highest standard of living in the old EU-15 member states on the global level, the standard of living in many NMS still has not – due to above unsuccessful transformation – yet reached the pre-reform standard in the end of 1980s. As a logical consequence of that negative development and for a rather long period of now already more than 15 years, the NMS countries have become a natural home for such negative socio-economic factors, before absolutely unknown as high and long-term unemployment, criminality, prostitution, drug and people trafficking, all kinds of fraud and bribery, etc. and of course in view of the above negative situation in the health care, many of these negative consequences have found their suitable fields of operations right in the area of health care. It is then no surprise that almost all NMS are in the International index on corruption much more negatively placed than it is in case of the old EU-15 member states.  In most cases, NMS are placed in that index much worse that it would correspond to their status as members of the EU-25 and/or OECD of 30 most advanced market democracies. 

· As we have stated above, in the EU-15 is much more developed a system of preventive medicine that makes the entire system of health care and also related expenditure much more efficient than it is in cases of a lack of such a preventive system and thus also less prone to various kinds of fraud, corruption or bribery than it is in case of the urgent often life threatening situations. Exactly such a situation nowadays exists in the NMS after all those reforms and “reforms” with intention to transform their nominally and constitutionally still existing system of free health care into a type of market oriented one. Due to the existing almost catastrophic situation in the totally underfinanced medical services, there have been in some cases “invented” a waiting lists for medical operations, for medical aid supplies, for immediate access to doctor, for a better “hotel” services in hospitals, for prescription of spa stays and treatments, etc. That all is just creating not only above waiting lists but also quite natural waiting rooms for all kinds of corruption or bribery. Because if you want to move in the particular waiting list you have to pay and when it is in case of life threatening medical problems who would not pay? 

Hence in conclusion we could only state that the current ongoing system of transformation and reforms in the health care domain has by itself be creating also some preconditions for all kinds of fraud, bribery and corruption, etc. Where the conditions, legislation and various other key parts of the overall health care system have been undergoing a flow of permanent changes and a status of some uncertainty then it is just a step from various fraudulent activities, so the proposed iWebCare system as one of its most efficient future battle fields against fraud in the health care domain will have its full operation utilization right in at least some of the EU NMS. 

If from this point of view we will try to assess current situation in the new EU-10 member states on the basis also of the results of our above particular survey as presented in the Annex 2 we could state that the situation in the NMS is much more complicated and complex regarding the health care domain and fight against fraud in the same domain than it is in the old EU-15 member states and unfortunately also much worse than normally it is perhaps seen from the point of various international organizations especially such as the WB or OECD that do not miss any opportunity to praise NMS for their reform efforts and results. It is just pity that they somehow ignore what they should protect at first i.e. objects of all these reforms i.e. ordinary citizens as they are also those who are meant in the Preamble of the UN Universal Declaration on Human Rights.  Again as in case of the old EU-15 member states we could draw in this connection the following main conclusions: according to the above 12 problem areas of our Pan-European survey:

· As for first problem area of our Pan-European survey regarding e-mail addresses or web sites, as in case of all old EU-15 member states also all NMS have had a suitable Internet based web sites with the e-mail contact to a national authority in the health care domain that could be used for obtaining a necessary information and/or for a direct Internet based contact. Unfortunately, in difference to some web sites in the old EU-15 member states most of these web sites are limited only to providing a kind of information but they do not go beyond that goal. For example in the most such web sites – if we managed to visit and find their English versions except of course in the case of Slovakia and the Czech Republic that we could visit in their official languages directly - related to the health care and/or belonging to a ministry in charge of that domain has not been found any information on Lisbon strategy on e-Europe in the area of e-health, etc. It is rather a significant factor regarding general attitude toward that strategy on their national level if even after more than 6 years since its adoption there is nothing g to present what has already been done or should or will have to be done. As a rule there are some information on ongoing reforms and/or some general information on the EU structural or cohesion policies and even pre-accession assistance (in June 2006 i.e. more than 2 years after the pre-accession strategy and assistance have been completed?!), etc. Such information as about possibilities to use directly Internet or e-mail for some specific activities related and/or directly belonging to practical aspects of providing health care services to patients in its e-form or in the “classical” one, could not be found at all.  In this respect all providers of the health care services on the national level of the NMS have really to step up their effort and especially practical implementation of their various national strategies as adopted in relation to the Lisbon strategy, unfortunately mostly only in time before their accession to the EU. 

· As for participation of the NMS as state parties to International Conventions and other acts of International system of laws related to the health care and fight against fraud in the same domain, all new EU-1) member states are members of the UN and CE. Some exception in this respect is regarding the OECD where as we have already mentioned it in previous parts of this research report, only 4 countries among the NMS are also state parties to that particular OECD Convention. Hence, the general legislative framework of the system of International law including particular organizational and/or institutional provisions as being presented in the previous parts of this research report regarding these international organizations and their International system of laws are practically almost fully (with the above exception regarding the OECD) applicable also for all NMS. Hence in this respect the overall legislative framework is almost identical or fully compatible with the similar system in the old EU-15 states. But unfortunately, there is again a substantial difference between both these groups of EU member states. While the most of the old members have had behind themselves a long year tradition and active participation in various joint international activities within the existing framework of the International law, most of the NMS (except Cyprus and Malta) do not have still sufficient experiences from that area of international law. The whole system of International law and especially those its parts in the domain of human rights has been still in many cases a “terra incognita” where even the professional institutions did not have a sufficient knowledge about them not to mention then their practical application within the existing national legislation. An another very serious problem in this respect is the fact that most of the NMS have still been in a rather complicated financial and budgetary situation so there has not been sufficient funding available for some kind of systematic training in the area of International law. And of course there was also no sufficient funding available for required   organizational or institutional provisions as needed for practical implementation and application of the particular International legislations in the conditions of their respective national legal systems. An another very practical problem in this problem area has been just simply fact that all NMS had to absorb the entire International legislation including of course also that related to the domain of our research in a very short period of time. While all old EU-15 member states have been absorbing the same legislation in somehow a gradual way of implementation and application over a period of several decades, in the case of the NMS it has to be managed in one relatively short period of a decade that is just too short period for such a complex task. In this respect the best example of the complexity of this task is the case of the former GDR. Although its unification into the current unified FRG has been conducted within one country, one culture, one language (!) and various other such communities, the entire process of full unification has not been finished yet although in difference to the other NMS the entire process has been enormously funded by the most generous contributions from the federal budget as well as to some extent also from the funds of the EU, the entire process of unification including those various aspects of legislative nature. 

· As indicated already in the previous parts of this report, financing of the entire health care system in the NMS has been an another and very negative and in difference to the old member state also a very destabilizing factor in the entire domain of health care system. The most significant in this respect is indicator on the share of expenses for the health care on the total GDP. While in the case of the old EU members it has been on the solid level of 8.6%, in the NMS it has been comparatively lower levels. For example in the Slovak Republic – by many foreign source being a reform leader in the region  - it has been in year 2005 only 6.7% of the HDP. In addition we have to take into account that 1% of the EU GDP and this national GDP are completely different and incomparable financial amounts. Even the last country among the EU-15 i.e. Portugal has had a GDP per capita (almost 20.000 US$ in 2005) by about 20% higher than Slovakia with about 16.000 US$. And unfortunately, according to the available information and prognoses in this respect in year 2006 it is expected a decline to 6.5% what is mainly a consequence of the well known fact, that the state has not been able to meet its obligations for its insurance clients (http://www.webnoviny.sk/article,php?aid-32348). In general, in the most NMS has still not been found any model how to solve the problem of insufficient sources been available for the health care domain and the real needs in the same domain. Basically we could state that the entire ongoing and never ending reform in many NMS has been on problems of financing this one of the fundamental human rights. Unfortunately, too much resources previously being available in this respect in the past have currently been flowing in the forms of dividends from quickly and often unsystematically privatized companies to their new foreign owners even in cases when own states have “invested” billions of peoples’ taxes to “cleaning financial portfolio” of at that time state companies before their subsequent privatization i.e. sale to foreign subjects their current owners. It is quite clear that such a financially “unhealthy” health sector is then much more prone for all kinds of fraud, corruption, bribery, etc.  Unfortunately, this is not the only problem of consequences of the too quick and unsystematic privatization, another one also widespread in the health care domain is related to the next problem area of our survey.

· As for the key stakeholders in the health care domain regarding its organizational and institutional provisions, the situation in the NMS is about the same as in the above case of financing. I.e. ongoing reform has been not bringing any positive results. In difference to the old EU-15 member states, in the NMS traditionally since their former socialist past in the helm of the health care has been ministry of health and in some aspects also ministry of social affairs (and family, labour and like that). This traditional organizational and institutional set up has been preserved in most cases until now although the entire model of functioning and responsibilities has substantially been changed. Especially, in view of the above ongoing privatization, in some cases quite properly marked as “a wild one” there is nowadays a power and responsibility sharing systems where as partners of ministries of health there are mostly private companies that in many cases consider the health care domain as an another potentially profitable kind of business as any other in this respect. Behind many new “official” owners of various health care related organizations and institutions are financial and business entities that have no professional background from the health care so also their leadership and overall management corresponds to that “quality”. As just for illustration we could state that during a recent privatization of regional emergency medical services in one of the reform minded NMS, in some cases, new owners – of course as a result of the official tender procedure – have become business subjects that in the time of their application have even not been officially registered in the register of companies?!  But what is even more curious, it is the fact that the address they have provided as the future seat of that important medical service especially on the regional level - where accessibility to medical centers is not as easy and quick as in larger cities with hospitals and other medical institutions – it was an address of an already for some time not utilized and thus seriously damaged stalls of the former socialist farmers cooperative?! But the selection committee of the ministry of health has not seen any specific problem that would prevent them to declare that newly fresh company as a winner of the particular public open bidding?! The same or similarly has been happening in many cases regarding privatizations of hospitals, pharmacies, medical centres, etc. While e.g. previously new owner had to have a due qualification in pharmacy nowadays it is enough if at least employs such a specialist. Of course that in many cases new owners of hospitals and other medical installations are more interested in the particular buildings especially if located in attractive parts cities close to their business and trade centers than in medical activities to be provided in those attractive premises. As a result there has been ongoing process of permanent reductions in the medical capacities and those in need on particular medical services in hospitals have to wait often for some long time in various “waiting lists” as if the medical treatment would be like a commodity or service where time does not play any role. Although it is well known fact that a timely diagnostic and treatment are some time depending right on the quick and/or immediate treatment.  In summary we could state, that unfortunately, in the NMS as one of the most important partners or key stakeholders in the health care domain have become various financial or privatization groups that see the health care as a potentially good business opportunity with cheap and easily acquirable premises or land that could be soon afterwards turned into some other than health related activities. The reason again quite simple – a lack of funding that makes almost all medical installations and organizations heavily indebted and as such under a permanent thread of confiscation, etc. in time when their owner is nominally still the same state that has to meet its international and constitutional obligations in providing free medical services to all its citizens.

· As for the European Health insurers as another problem area of our Pan-European survey we could state that this sector of the overall medical has been in the same or very similar situation as we have presented it in previous parts of this our research report. The entire insurance market in the NMS has had in the recent years to pass through the process of massive privatization with all negative consequences as we have mentioned above although due to the more stringent legislation, there were not such excesses like in privatization of hospitals, emergency medical services, etc. On the other hand, it has been a well known fact already that many of operational insurance companies have more invested to their own well being than to medical services themselves. In the whole range of cases it has been publicized how non-economically some of these new private insurers have in difference to their prudent and disciplined business activities in their home countries have completely differently handled the same business in the NMS. Under the pretext of solid business image they have invested horrible amounts of (insurers’ money) into most lavish offices, their equipment, furniture, etc. As for the standard of services offered on the health insurance market in the NMS, the situation has been looking like that all various insurance companies have been belonging to the same parents company. There has not been seen any functioning of anything that would at least distantly remind that these operations have been conducted under the most stringent conditions of the common market of the EU. Also in this case it looks like that the segment of the common market in the NMS has been already for too long enjoying a kind of grace period given for a kind of adjustment to the new conditions. Some of business subjects in health insurance further strengthened by the still weaker regulatory functioning of national authorities as a new type of “Clondyke” where are no limitations to their what ever business activities. Only under such conditions it could happen that people who have been contributing to their health care insurance for several decades finally have discovered that their “life long contributions” to their health insurance policies has just simply evaporated perhaps in the form of a teak or other precious wood office desk of some insurance executive, etc. It is really a paradox if for a car without damages you get a bonus for “operating it without damages” but in case of the health insurance such bonus system does not exist at all. But on the other hand there is a lot of various sanctions that could substantially reduce one’s insurance benefits if you happen to fail in various prescribed duties or responsibilities of an insurance policy holder. It looks like as if again in the NMS nothing like Article 25 of the UN Universal Declaration or Article 2 of the UN International Covenant on economic, Social and cultural Rights have to be also implemented?! What is even more strange it is from the same internationally well known foreign insurers who in their own home countries often in the same EU are equally well known for their prudent and fair doing business. Perhaps again a case for an investigation regarding potential fraud, corruption, etc.?

· As for legislation on health care and fight against fraud and corruption in the same domain, the situation in individual new EU-10 countries is quit well harmonized and unified. Basically it is the same legislative basis (UN, OECD, EU, CE) as in the case of the old EU-25. The main differences are only again the same as we have mentioned them above as a lack of funding, a lack of budgetary and also of some other financial support, a lower respect for law and especially for more rigorous fight against any violations of existing legislation i.e. universal international, EU community and also national one. In practical terms it would just require that EU organs and institutions would be less tolerant in this respect towards the NMS and would apply more strictly the main principle of the EU OLAF policy i.e. absolutely strict zero tolerance.  Then also interpretation of the Constitution of many NMS on the “free health care” could not be the same as in the Slovak Republic where according the Constitutional Court ruling a small nominal payments for various (all) current medical services are not in contradiction to the above constitutional right due to their relatively small amounts?! Simply, in difference to the EU-15 member states, the NMS have to increase especially their responsibility to all various acts of International law especially in the domain of fundamental human rights that during their former socialist pasts were almost handled as state secretes. For example also this author during his long year service for the UN only after the historical changes in year 1989 has learnt – as such it was officially published in the Official Gazette but of course not distributed - that the former Czecho-Slovakia has also been a state party to and ratified the UN Convention on Immunities and Privileges of the UN staff and therefore among others also their salaries paid by the UN must not be subject of national taxation. Of course under the pretext of so called “voluntary contributions” from UN experts the state had been regularly collecting such  “voluntary contributions” on standard monthly basis and according to the particular national progressive taxation system were taxed as any other income. Although, the UN has been regularly all income text from its staff credited to the particular country as a part of its UN membership fees. So socialist state had double effect from its national working for the UN. One and official as a contribution from the UN as staff’s assessment of its nationals and second one as an illegal one as that “voluntary” contribution. But what is even worse,  “independent courts” even many years after the year 1989 have been ruling in such cases that it was just simply voluntary contributions of every UN expert?! As if those courts and judges would not have known that without such a “voluntary” contribution one just would not be allowed to work for the UN in spite of all Conventions that required from all UN member countries to be most cooperative and supportive in case when the UN was interested in hiring their citizens for posts within the UN system of organizations. It is otherwise the same system of “voluntary” contribution as were admissions made in the socialist past especially in 1950s when various “anti-communist criminal creatures” had publicly always admitted their “crimes” they have committed against their socialist motherland as spies or terrorists of western imperialist powers and “voluntarily” asked to be punished in the harshest possible way! Not surprisingly until now in 2006 no such a case have been ruled against the state and its current successor to the same acts of International laws! Hence one should not expect any miracles in this respect as it comes to the respect for fundamental human rights in the NMS where the old nomenclature at courts has had still some hold. Moreover, it has still been claimed that the salaries of judicial officers including judges and not surprisingly also of medical staff and physicians have been bellow any of whatever low standards… that could be one of excuses why these two sectors have always been considered as being rather to close to corruption charges in NMS, etc.

· The next problem area of our Pan-European survey also in the new EU member states has been the area of organizational provisions and methods of combating fraud and corruption on the general level and as well of course being applicable in fight against fraud in the health care domain. Similarly as in the case of the old EU-15 member states also in the most of NMS these organizational and institutional provisions have been created as combination of several agencies, institutions and organizational structures belonging under the supervision of several ministries and/or national agencies.  Mostly and traditionally it has been under Ministry of Interior, Finance, General and even Special Prosecution, Ministry of Justice but also National Bureau of Investigation, the entire network of independent courts and also of special courts created specifically as also special prosecutors for fight against socially most dangerous criminal activities under the organized crime, etc. As for the needs of fight specially against fraud itself, as a rule it has been in the most cases in the hands of special Units of Financial or Economic Intelligence or Anti-Criminal Intelligence, a Special Intelligence for Combating Money Laundering, Economic Fraud Office and/or Financial Intelligence office/Unit. In general regarding this part of the fight against fraud in general and in the health care domain in particular we could state that in comparison with the old EU-15 members there was not seen any lack of various organizational and institutional structures. On the contrary, in some cases one could guess that perhaps “less would be perhaps in this case more (efficient)”. What is generally felt as the main obstacle and bottle neck of the entire fight in this respect it has been the problem of courts. In all NMS, they were too slow, overburdened by enormous and ever growing agenda moreover not properly and completely prepared by particular police and other investigators, prosecutors and so on and so forth. In addition they have been permanently complaining regarding a lack of qualified judges who rather go doing lawyers for private sector than being under paid at courts, lacking efficient information and communication technology, etc. On the other hand there is a quite surprising fact that the same overburdened courts knew how to be very swift and prompt in some cases that by their substance and particular law have very often even did not belong before any courts as their minor character has predetermined them for non-court settlements like in the case of penalties for not paid fare in the municipal and city transport, for various delays in payments for some basic utilities, etc. In all those and various other similar small cases belonging among non-court procedures have been solved by otherwise very slow courts very swiftly and rapidly within days although normally some cases lasted for years. In many such cases the courts were so efficient that they have often even omitted to respect basic constitutional provisions for protection of fundamental human rights regarding the right of citizens to be able to defend themselves before the court, etc. In other cases, the same courts have been so swift in issuing confiscation orders for confiscating salaries or property of accused citizens that they have even not bothered themselves to get chance to those citizens to explain they view on the particular problem, etc. Although .for example in cases of unpaid fare in the local or municipality transport the penalties have been so high that they have exceeded any similar penalties in the EU countries e.g. in Brussels such a penalty is about 10 times higher the regular fare i.e. the penalty is about 20 Euro what is about an hour average earning while in Bratislava – a city of only less than half of the Brussels population the penalty has been about 100 times of standard fare but “independent” courts have not seen anything like “inappropriately” high punishment when such a penalty has been on the level of 10 per cent of average monthly salary or 17 hours earning, etc. And of course these “independent” courts never fail to use the most harshest and threatening language when communicating on behalf of some private companies or sate agencies with ordinary citizens who according any elementary principles of the human rights have to be treated as innocent people until they have been not been made guilty by a legally properly adopted court ruling or verdict. One could only wonder why it is so different in handling different case on behalf (very slowly) or against (very quickly) ordinary citizens whose fundamental human rights they have to protect against any of their violators including those cases we have just presented here for illustration only as a part of results from our survey. In summary to this part we could only state again that the absolutely weakest part of organizational and institutional provisions of the fight against fraud are independent courts in the NMS that sometimes seem to understand their independence an absolute one from any particular system of International, community (mostly totally unknown), constitutional but also national laws. It is not surprising that there are so many cases that the NMS are loosing against their citizens before the European Court of Human Rights in Strasbourg.

· As for Investigation of fraud and corruption in the health care domain, the results of our survey regarding NMS are very similar to those in the EU-15 member states. Many of them have also reported “no activities or statistics related specifically to health care fraud and corruption”. It is probably a direct consequence of the long-term tradition and culture that traditionally it has been considered as a bad manner to complain or to place a formal complaint against physicians for their whatever misconduct. One reason being also the fear that once you complain against “your” doctor, the outcome of such a complaint will anyhow be not much damaging for him/her as there has been believed to be a kind of professional solidarity among physicians who as a rule have always “supported” their accused colleague. But on the other hand such a complaint used to have negative impact on the author of a complaint who in case of need will have worse situation regarding treatment with the same of other doctors as if there was no such a complaint. An another important factor regarding relatively very few complaint against misconduct of physicians has been also the fact that in general the profession of medical doctors has been in the highest esteem of the overall society and as the most prestigious profession at all. Also medical services in general were considered as an area where giving “small presents” or “attention” have also under the rigid rules of socialism tolerated and/or even considered as a part of good manners. Although in those days these kind of small presents were really small ones as a bottle of wine, a box of chocolate or a packet of coffee, etc. All these historical, social, psychological and cultural aspects are placing the domain of medical services according to  general public into a rather curious position. Almost everybody in the NMS is convinced there is at least as much if not even more fraud and corruption than in any other sector. And almost everybody has already been involved in the above “soft” forms of corruption in the form of above various presents, gifts, “attentions”, in general there has not been very little of direct complaints in that respect. Although in the last period also this attitude has been changing and there are more charges in this respects against medical practitioners and there have been reported also some cases of prosecution and court rulings. It is probably caused by the fact that the entire domain of health care has been becoming more and more market oriented i.e. requiring standard payments from patients so also their tolerance towards any additional “under-the- table” payments have been less acceptable.

· As we have already stated that also in connection with the similar analysis in the conditions of the old EU-15 countries, one of the most important factors effecting current and especially future standards of the health care in general and the fight against fraud in the same domain is the problem area of ongoing reforms in the overall health care system. However, there is one big difference between old and new EU members regarding those reform processes. In the old EU member states the reforms have been mainly regarding how to preserve and further improve the existing high standard of the health care systems also under the changing demographic situation in their population. In the NMS the main reason and goal of all ongoing reforms has been just simply a lack of funding and the only motivation for ongoing reforms have been to decrease financial implications of the health care services. It is something else to do reforms while keeping still high share of the health care expenditures in the range of 8.6 – 15% on the GDP like in the EU-15 or the USA respectively and something completely different when the same expenditures are not growing or remaining at least stabile ones but have tendency to decline like in many NMS. In this connection we have again to repeat that if NMS would be able to be on the average of the OECD member states then all the ongoing reforms would be more acceptable than nowadays when a smaller share on the GDP than that average of the OECD has further a tendency to decline. In view of this fact, the best way how to conduct the particular on going reform in the health care domain would be to start with increasing its share on the GDP to the average of the OECD or the EU. That is absolutely the most objective launching pad for all subsequent reform that would make the entire health care system more efficient, better corresponding to the needs of citizens and current trends in its development towards e-health, preventive medicine, etc. And of course also less prone to all various forms of fraud, corruption, bribery, etc. as it is quite typical for any not only health related systems that are negatively effected by serious shortage of financial support. Under such basic precondition – that otherwise just fully correspond to nothing more than the EU and the OECD standards - then also the entire process of reforms and “reforms” could be cleaned of:

· introduction of various nominal fees for individual medical services that are in contradiction to the existing constitutional rights 

· differentiation  between “pure” medical services and “hotel” services in case of necessity to undergo treatment in hospitals

· a never ending process of categorization, re-categorization and again new categorization of medicines

· similar situation of ever changing legislative rules for health care what all in all creates an environment of legal uncertainty with all negative consequences 

· often catastrophic  financial situation of medical institutions to just such a minimal standard as it is stipulated by the existing legislation, what otherwise means nothing more that also a state will be obliged to meet its obligation regarding financial contributions to national health care system

· clientelistic relations between medical practitioners and medicines producers and suppliers and distributors that are leading to the claimed “over consumption of medicines” caused not by patients (quite logically they cannot prescribe any medicines for themselves) but due to various perks offered to doctors in reward for their preferential prescriptions of “their” medicines

· current practices in privatization and transformation of medical services by making them more transparent through truly and fully public tenders and taking into account also professional suitability of new owners

· any attempts of making medical services an ordinary kind of business. It is necessary to accept that the domain of medical services never can become a standard business only oriented area of activities. Medical services have always to respect also their specific humanitarian and social dimensions  

All these and many other negative factors existing in the domain of health care in most of the NMS is among others also a rather too good environment of all various potential forms of fraud, corruption, bribery, etc.   

As for the financial sources as needed for this kind of reforms it is necessary that some NMS would pay more attention to the social aspects of ongoing reforms than to their propaganda aspects. If a national economy has been growing by a record high percentage then the results of such a growth must be bringing also adequate benefits. If it is no so then such reforms need no minor fine tuning but a complete revision as the reforms as such should be not made for the needs of positive assessments from the WB or the OECD but first of all for the new citizens of the EU who should as quickly as possible to acquire the same standard of living as their partners from the old EU-15 member states. In order to achieve such a goal also in the health care system it is sometimes necessary also to reconsider various internationally prestigious but practically to expensive endeavors including those of self financed military, peace keeping missions all over the world that are just for still rather poor NMS to big budgetary burden. It is absolutely unacceptable that the overall standard of living in some NMS has been still lower or not much improved in comparison with situation before year 1989 when all these reforms have started. For example in year 1989, that time existing Czecho-Slovakia was on the level of 60% of the GDP per capita of that time existing EU-12. Now after more than 16 years of reforms and “reforms” the same level in the Slovak Republic including its already more than two year membership in the EU and also in the OECD, etc has still been less than only 55%! This is the best proof that something went wrong during all those years of reforms, transformation and integration and the health care as such has been one of the main victims of that process in almost all NMS. In summary to this part of our analysis regarding health care reforms we would like to state only that the reforms have to be oriented towards improving that domain up to the required standard and quality of the EU and not in the opposite direction as it has been so far in many NMS  

· As in case of the old EU-15 member states we have conducted also survey regarding specific research on health care fraud. Similarly, as in case of EU-15 member states also in the NMS we have not found any systematic approach and attempts in this respect. Although in view of the overall situation in NMS regarding fraud in the health care domain, they systematic approach to the particular problem area would be more than fully justified.  If there were found any attempts in this respect then they were mostly results of some ad hoc activities sponsored by some international organizations like the WB or OECD, etc. In some cases Study of Murphy & Mossialos of 2003 has been mentioned in this respect but that again being only an ad hoc study project. In addition, some NMS have reported a kind of activities in this respect under the supervision and/or coordination mostly of Ministries of Justice or Interior. In view of this situation, this EU/6FP/IST/iWebCare system to be developed and experimentally verified within the next three years seems to be a well timed and very relevantly oriented project that could definitely fill the existing gap in this part of research activities in the particular problem area. 

· As for health care anti-fraud and corruption measures the situation is again about the same as in case of the previous problem of research in the same domain.  As we have already mentioned above on organizational provisions of combating fraud and corruption also in the health care domain, the NMS have built up to now a solid network of various institutional and organizational provisions in this respect. Some of them have gone even as far as creating special prosecution agencies and special courts for fight against organized crime, etc. And as usual in such cases they have been adopting also various measures in their respective fields of special activities. One of the main problems in this respect however, have been the problem of mutual coordination and cooperation between these various organizations and institutions that would make their measures as adopted better focused and also implemented. For example it is a quite a typical problem in various NMS that e.g. cooperation and coordination between police, prosecution on the one hand and courts on the other hand had often been marred by various kinds of imperfections. Especially it is regarding complaints of courts that the cases they are receiving from their police and prosecution partners are not sufficiently investigated, do not contain sufficient documentation that would enable them to entire court proceedings as proposed and/or required. As a result many cases cannot be finally submitted before the court and the entire process is then so slow that finally the accused convicts must be released from the custody earlier than the court is able to judge their case and adopt the particular verdict in their case either positive or negative. Otherwise, the measures in general as adopted in this respect are about the same as in the old EU-25 member states – after all there has been existing the 3d pillar of the EU on the cooperation and harmonization in the justice and home affairs. The main difference is again the same as many of the previous cases, the NMS do not have capacities, experience, knowledge of International and community laws so the efficiency of the same measures as adopted in the old and new EU member states have very often completely different practical effect and impact. Just for illustration about some common measures as adopted equally in the old as well as new member states are measures (not directly from the domain of health care) but very ell illustrating those differences. There has been a measure on protection of pedestrians crossing streets on so-called “zebras”. While in the old EU-15 states it is almost everywhere fully respected and pedestrians crossing the streets on such marked passages are fully protected, in many NMS the same measure has become a reason for increased number of accidents as drivers as the rule simply just do not respect that. And if pedestrians are really trying to apply for their right of an “absolute priority” then it is only a step for an another tragedy on these marked crossings for pedestrians. An another directly related measure from the domain of health care systems has been the issue of EU health care card. While in the old EU-15 there has not been any organizational or technical problem with issuing such cards, in many NMS the entire process has again become a complex problem or various organizational, technical or other issues and the cards are being issued according to various conditions of individual insurance companies, etc.

As for the last problem area of our Pan-European survey regarding Internet based tools in the fight against fraud and corruption in the health care domain we have not found and/or received any such information that would be proof of existence of anything in this respect.  There are two main reasons or possible explanation. One is that in general usage of Internet in fight against fraud and corruption has not belonged among the priority problem areas neither in the technical nor any other respect. As we have stated already within the first problem area of our survey usage of Internet has been mostly oriented to various kinds of information services only but definitely not as a tool that could be used as a direct “weapon” in the fight against fraud and corruption in the health care domain.

5. Comparison of the situation in EU-25 with the USA as a representative of OECD countries 

If on the basis of results of our Pan-European survey as presented in the previous parts of this report we would try to make some comparative analysis of the situation in the EU-25 in the health care domain and in fight against fraud in the same domain e.g. in comparison with the USA or some other OECD countries we could come to the following main conclusions.

· As we have already mentioned it in the previous parts of this report, there are many common grounds in the particular problem area especially as far as the common legislative basis is concerned. Basically, in this respect for all UN member states has been existing the same system of International Law. In this respect in particular various UN Conventions create completely identical legal basis for the fight against fraud also in the health care domain. Above that there exists an universal system of the UN acts of international laws that has been protecting fundamental human rights that is also binding all 195 UN member states to respect and protect the same rights all over the globe. In comparison e.g. with the USA there is only one and to some extent quite paradoxical difference that the USA has not been a state party to the UN Convention on the Rights of Child (together with Somalia as the only two countries in the world). While in case of Somalia it has been mainly due to the long year going civil war and not existence of any central government, in the case of the USA the reasons are not so clear. According to some internal sources within the UNICEF as an executive arm of the UN for the matters of children (this author in years 1993-2002 was working as National coordinator for the UNICEF global program in education for development), this attitude of the USA has been based first of all on some of its reservations regarding efficiency of the UNICEF regarding funds gathered through various donations and fund rising activities that the UNICEF has permanently been organizing all over the world. It is true that out of all those funds only rather a fraction finally reaches those for whom it has been destined i.e. children especially in the least developed countries of Africa, etc. On our own experiences the UNICEF is really among those fund rising and donations oriented organizations and programs that would be strictly behaving according some austerity measures. Also this author has had opportunity to attend some event regarding the above UNICEF Education for development program and as a rule all such events were organized in the most expensive hotels where one night stay costs were  more than was an annual income per person. And not surprisingly also the field office of the UNICEF in some developing countries was operated in the offices at the premises rented from such expensive hotels. Also field missions to various countries have been conducted by the UNICEF officers in the business class even in such cases when an economy class would be absolutely sufficient for a flight of 1-2 hours. Or, for mission to Bratislava and Budapest the itenary was made in such a way that it was conducted as a round trip Geneva-Vienna/Bratislava then back to Geneva and then to again to Budapest and back to Geneva, although the distance between Bratislava and Budapest is only 200 km but as there is quite naturally no flight connection so the trip used to be conducted via back and forth flights to Geneva and from Geneva?! Otherwise, very comfortable trip from Bratislava to Budapest takes only about 3 hours by an express train what is not only much cheaper than back and forth flights to/from Geneva and also much less time consuming. We would not mention  here salaries of UNICEF officers not only on the international but also national levels that are in many cases comparable with the salaries of cabinet ministers although the UNICEF by its overall character is often presenting itself as a charitable humanitarian organization working solely for the benefits of those in the most of help i.e. children. If then there is any reservations on the side of the USA then it is under some circumstances quite understandable. In addition, to the above mostly common situation within the UN legal basis there is also  another common platform between the USA and the EU and that one within the OECD and its specific Convention 

· In difference to the above almost identical legal basis between the EU and the USA there are some differences between both subjects regarding organizational and institutional provisions for the fight against fraud in the health care domain. Equally as within the EU also in the case of the USA there does not exist any identical universal organizational structure in this respect. In difference to the federal level of the USA there are rather big differences between individual states of the USA, about the same difference as they exist among the member states of the EU-25. With some simplifications we could state that within the USA and the EU there are existing altogether 75 different organizational sets up for this fight in addition to the particular Federal in the USA and Union organizational structures in the EU-25. However, this organizational variability not at all means that among all these federal, union, state and national organizations and agencies does not exist any cooperation especially in the fight against international crime irrespective if within or outside the domain of health care. The above system of International law creates a suitable platform for such a wide and efficient coordination and cooperation. 

· One relatively big difference between the EU and the USA regarding health care domain and fight against fraud in the same domain exist regarding the overall socio-economic situation. Without going into any detailed macroeconomic analysis we could state that the USA has still been much more prosperous country than the EU-25. As the most accurate index in this respect we could use the traditional indicator on GDP per capita that in year 2005 has been in the USA 39.630 US$ (this and all following figures are from http://www3.who.int) while in the EU-25 it has been only 26.900 US$. This relatively big difference has been existing mainly as a consequence of the last enlargement when less developed former 8 socialist countries have joined the EU on 1 May 2004. This difference will be further increased after the scheduled next enlargement on 1 January 2007 when Bulgaria and Romania are even less developed countries than the last entrants. Of course that this existing difference between the overall macro-economic situation in the USA and the EU has direct effect also on the situation in our domain of our research. Not only regarding overall standard of the health care – although in difference to the EU-25 with a lower degree of the social cohesion between different social groups of citizens – but also in fight against fraud also in the same domain. 

· As a direct consequence of the rather different and still deepening gap between the USA and the EU-25 there are also some substantial differences in the health care expenditures. In the old EU-15 member states – as we have already stated that - it has been only those 8.6% of the GDP and in the NMS even less than that. In the USA it has been a substantially higher share that in year 2005 has been on the level of 15.2% of the GDP. Although we have to take into account various differences (inflation, costs of living, costs of medical services, etc.) that do not allow us to make a simple conclusions that in the USA the health expenditure are twice as high as in the EU, an undeniable fact is that the health care in the USA has been financially better secured than in the current EU-25 especially due to the much lower standard of health care financial provisions in the NMS. For example in the Slovak Republic it has been only 910 Euro in the PPP while in the USA it has been yet in 2003 on the level of 5.711 US$ what is according current exchange rate 4.568 US$ or 500% higher than in Slovakia. Of course one could argue we have been comparing incomparable but… but both countries belong to the same “club of the most advanced market democracies…” i.e. the OECD. Moreover, Slovakia as a n EU member has also been an active part of the e-Europe strategy with the original goal to become the most advanced knowledge based economy in the world and of course as such it has to effect also standard of all walks of life especially in such crucial aspects as are fundamental human rights including those in the health care domain. This different financial provisions of the health care in the EU and the USA has a direct effect also the situation regarding fraud and the fight against that in the health care domain. Our survey and research has clearly indicated that the higher standard of living and/or the higher financial provisions are available in the health care the lower is tendency for fraud in that domain especially as far as smaller and thus also most frequent types of fraud are concerned. Simply, in the better off countries as a rule for such smaller frauds it is not worth to take any potential risk of being punished 

· This is right an another important difference between the EU-25 and the USA. The entire system of law enforcement and penalties has been much more severe in the USA than in the EU-25. It is of course not only because of still existing capital punishment in many states of the USA but the entire law enforcement system there has been more strict, rigid and having much more preventive effect than it is in Europe in general. Partially, it is caused also by the overall different history and respect for police and other enforcement forces. The deterrent effect of them in the USA has been traditionally much higher than in Europe. In general such quite typical forms of fraud as corruption of police or other enforcement officers has almost been not existing and if then it is rarely and in only big cases that can hardly be undetected and unpunished. 

· One big difference and still also widening has been also a practical application of the e-health in the overall health care system as well as in the fight against fraud in the same domain. Although, within our comparative analysis with the USA there has not been found any specific facts about direct application of any particular e-based systems in the fight against fraud in the health care domain, there has been one substantial difference. As in all various other parts of the overall socio-economic life in the USA also in the health care domain have been already dominating e-systems for all various administrative, registration, working, etc. procedures also in the health care domain. And this e-based systems are first and one of the most important factors also in making the entire system of their application more transparent, open for checking, controllable, manageable, etc. Simply in difference to still widely existing classical ways of handling medical and health agendas, in the USA - due to existing above e-health systems – there does not exist that infamous “shadow” space that as a rule has been directly or at least indirectly creating the most suitable conditions for all kinds of typical health related fraud like regarding physicians, patients, suppliers, distributors, insurance companies, producers, etc.

In conclusion to this part we could state that although the general legislative basis for the particular problem area of our research has been basically absolutely identical at least as far as its international dimension is concerned, its practical applicability and enforcement has been completely different in case of both entities i.e. the USA and the EU-25. The overall system in this respect in the USA has been more transparent, strict and efficient although according standards of the EU or the CE not acceptable regarding e.g. death penalty, etc. But in the efficiency of the fight against fraud also in the health care domain it has had generally a positive effect.  Last but not least, perhaps the most inspiring difference to be followed also by the EU within its still existing e-Europe strategy should be emulation of experiences of the USA from practical application and utilization of the e-health not only for the higher quality of the health care domain but also in fight against fraud in the same domain. 

In summary, a higher standard of living, higher and better financial provisions for the health care and the widest possible practical application of the e-health in all segments of the overall health care domain are the best “also efficient preventive” measures also for the fight in the health care domain with or without any general (still not existing) strategy on e-USA!    

6. Main findings, conclusions and recommendations for further proceeding in the health care and in fight against fraud in the same domain regarding their legislative and organizational provisions in the EU-25  and also for iWebCare Project

As for the main conclusions and recommendations in this particular area of our research and this report, most of them we have presented in this final research report as an integral part of the particular text. In view of that in this separate chapter we will summarize and present only those that are the most important for the further proceeding in the health care and in fight against fraud in the same domain regarding their legislative and organizational provisions in the EU-25 and also for the iWebCare project.

6.1  Main findings and conclusions from the Pan-European survey on legal and organizational issues regarding health care domain and fight against fraud in the same domain

As far as the above main findings and conclusions are concerned we could summarize them as follows:

· The health and thus also the entire health care domain according to the basic acts of the United Nations  system of International law an integral part of universal and fundamental human rights

· As all UN member states i.e. currently 195 member states including all 25 EU member states are state parties to the particular UN Covenant and Conventions as the most universal acts of International law they are fully responsible for their practical implementation and mainly applications in their respective countries universally i.e. without any derogations, modifications, different interpretations. The same is regarding the UN Universal Declaration on Human Rights that have to be respected as one of the basic acts of International customary law

· The above universal and fundamental human rights including those in the health care domain according to the above basic acts of International law belong to all human beings to all the people of the United Nations and not to individual national governments, national, regional or international organizations, agencies, non-governmental organizations, etc.. In this respect all these governmental and non-governmental organizations have only one function to protect these human rights in full and for the full benefits of those to whom their belong i.e. all human beings

· Especially national governments – state parties have - to the above acts of UN international law in general and to the UN International Covenant on Economic, Social and Cultural Rights in particular – among others also a direct responsibility in respect of fundamental human rights in the domain of health care human rights regarding provisions to reduce stillbirth-rate, infant mortality, to improve environmental and industrial hygiene, to prevent, treat and control of epidemic, endemic, occupational and other diseases, to assure medical services and medical attention to all

· In view of the previous statement, the health care is not only duty of individual citizens but first of all it is a direct responsibility of national governments towards all their citizens. In this respect any claims of national governments that the health care is first of all responsibility of each and every citizen is according to the UN International law absolutely unacceptable and it is its flagrant violation

· Also for these reasons, in addition to the above acts of International law on fundamental human rights including those in the health care domain, there exist an another part of the International law that again through the UN and other Conventions as e.g. those of the OECD, CE, etc. directly defines some acts, fraudulent activities as violation of the above fundamental human rights in the health care. Some of such violations are directly defined by these acts of International law as International crime and as such to be also punishable 

· In view of the above also some sorts of fraud in the health care domain belong to the category of International crime.

· In addition to the International system of law, there exist also the whole structure of international organizations and institutions that have been securing practical implementation, application and enforcement of these fundamental human rights including those in the health care domain and in fight against fraud and/or even International crime in the same domain  

In conclusion to this part on main conclusions regarding results of our particular Pan-European survey and analysis we could state that the entire health care domain and also fight against fraud in the same domain has strong Legal and Organizational basis not only under the existing UN system of International law but also under some other international organizations and their Conventions    

6.2  Recommendations for further proceeding in the health care domain and fight against fraud in the same domain in the EU-25

As stated above under the main findings and conclusions from our Pan-European survey it is clear that all of them are fully applicable also in the conditions of the current EU-25 member states and/or also all its future entrants. As for some recommendations following from them at the level of the EU-25 in general and its member states in particular we could summarize them as follows:

· In addition to the above acts of the UN (and also of some other external International organizations as OECD, CE, etc.) International law on fundamental human rights and fight against fraud in the same domain, the EU has also its own system of International law on the level of the so-called primary community laws expressed by various international treaties and agreements. Practically every of recent EU Treaties contains direct reference on necessity to respect fundamental human rights, etc. In view of that it is recommended to strengthen the secondary legislation that would not enable to member states sometimes such national interpretation of International laws in the domain of health care that is not respecting the very basic principles of that International law e.g. regarding above direct responsibilities of states for many provisions in the health care

· More regulatory work from the Union level is recommended regarding organizational provisions and coordination in the health care domain as an integral part of the fundamental human rights as enshrined also by the basic Treaties of the EU

· In view of the above it is recommended to strengthen also particular organizational provisions on the level of the European Commission and the Socio-Economic Committee that in the future could become the guarantors of the fourth, human rights, pillar of the EU

· More rigorous approach from the Union level is needed regarding the NMS, as after more than two years of a kind of “grace” period it is necessary to require from them full and complete fulfilment of all legislative provisions including those regarding respect for fundamental human rights and within them also in the health care domain as enshrined in the basic Treaties

· However, the same kind of more rigorous regulatory approach from the European Commission will be needed also against all foreign TNC that have been widely misusing situation in the NMS (lower respect and less experiences with community law, a less efficient system of law enforcement, “cheaper” corruption) for achieving there much higher profit margins than in their foreign home countries. Hence not only more regulation towards the NMS but also more “protection” within the community laws will be needed in this respect especially from the European Commission, than also the entire system of health care domain and fight against fraud will become more efficient than until now   

· Any violations against the basic Treaties in this respect belong directly before the European Court of Justice as in case of any other provisions of the same treaties

· Still existing Lisbon strategy on e-Europe including its integral part on e-Health - irrespective if some of its key objectives will be met by year 2010 or not – needs all the necessary and   strengthened legislative support especially on the level of stronger secondary legislation in the form of regulations instead of existing directives and their more stringed implementation requirements on the national level of all EU-25 member states

· In addition to the more stronger legislative support, the e-Europe strategy needs also more stronger and unified organizational provisions on the national levels of EU member states e.g. regarding their national regulatory framework

· The entire e-Europe strategy including its part on e-Health and fight against fraud in the same domain needs more research and financial support on the Union level instead of existing still prevailing financial support to the CAP that has no potential for supporting any development of the EU towards its objective becoming a knowledge based economy, etc.

· In this respect especially the JRC has to be better focused to the most important strategic development objectives of the EU i.e. towards a knowledge based society 

· One of the most efficient ways how to fight and/or how better to prevent fraud in the health care domain is the more regulatory work from the Union level towards member states and their financial support to the health care domain and also in support for achieving higher standard of living especially in the NMS. As the EU and some of them also OECD members they have to achieve at least average of their budgetary expenditures for the health care domain 

6.3  Recommendations for the iWebCare project 

As for recommendations for the iWebCare project regarding an Integrated Web Services Platform for the Facilitation of Fraud detection in health care e-Government services, as coming up from the particular Pan-European survey, they could be summarized as follows:

· The particular Integrated Web Services Platform has in its overall design and functioning fully correspond to the above basic legal and organizational provisions as found out and analyzed in the previous parts of this final research report

· In particular it is necessary to respect fully the basic fact that the health care domain is an integral part of the International system of fundamental human rights and any violations of these rights as detected by the Integrated Web Services Platform are direct violation of the particular International law and as such also punishable

· Some violations of these fundamental human rights in the health care domain belong to the category of International crime and as such have to be handled also by the Integrated Web Services Platform 

· The proposed Integrated Web Services Platform has to utilize in full all parts of the particular primary community legislation of the EU especially those regarding fundamental human rights as enshrined be the basic treaties 

· The same is regarding utilization of the EU secondary legislation as existing in the problem area of Information society i.e. also for e-Government and e-Health processes and procedures as belonging to the outline of this project.

· The proposed Integrated Web Services Platform has to respect and utilize also all organizational and institutional structures as identified and analyzed. Within this Pan-European survey on the international, community and national levels. All these organizational and institutional structures have to represent for the proposed system also the main future user community.

In summary the newly proposed Integrated Web Services Platform for facilitation of fraud detection in health care e-government services has to be designed and implemented according to the above main legal and organizational structures as identified and analyzed within this Pan-European survey.

In this connection we could specify altogether the following four main areas of utilization of the results of this Pan-European Survey for the further development, implementation and utilization of the particular Integrated Web Services Platform for facilitation of fraud detection in health care e-government services as:

· an integral part of the overall architecture of the integrated iWebCare services platform serving as an expert system

· an integral part of the particular knowledge base 

· a set of rules and regulations for designers and developers of the particular platform in order it would correspond to the particular basic legal requirements for this kind of project and/or system

· a part of the communication and information services for all various categories of users and end-users communities.

In the following parts of this chapter we will deal separately in more details with these four basic directions of utilization of the results of the particular Pan-European survey for the project in general and for the iWebCare services platform in particular.

6.3.1) Results of the Pan-European survey as an integral part of the overall architecture of the integrated iWebCare services platform serving as an expert system

When dealing in more details with these issues of the mutual relations and implications regarding the results of the Pan-European survey and its subsequent analyses on legal and organizational issues and the integrated iWebcare services platform (further on referred to as a platform only) we have to specify in more details and/or define the overall character of this platform. 

Unfortunately, in this case even the Technical Annex has been rather sketchy and has not defined the substantial character of the platform in more detailed terms and/or specifications regarding its functions as a type of an expert system. The same we could state also regarding the Task 1.2 i.e. Analysis of legal and organizational issues especially as far as the utilization of the results of this analysis is concerned and/or how these results have and/or could be incorporated into overall architecture of the particular platform and utilized for the project.

For the first time, the notion of iWebCare platform, as a type of an expert system, has been properly raised by the reviewers during the first review meeting on the 30th January 2007 at the EC at Brussels. This characteristics of the system has been fully in line with our understanding of the entire project as well as the particular platform and also the role and potential utilization of the results of the Pan-European survey for the project. 

If in this case we take into account this notion and take into account also the latest research and development trends in the development of similar modern web based (information) systems then we could really define the iWebCare platform as a type and a typical representative of a modern expert system that by its overall philosophy, design, structure functions, etc. to the full extent corresponds to the general criteria and requirements for this kind of modern (web based information) systems.

If in this context we compare the iWebCare platform with the general requirements for modern expert systems we could find that the proposed platform meets all of them although even in the particular professional literature there is not any generally accepted definition of an expert system. As in this connection it is nicely characterised in [18] p. 10:”Experts do not agree on a precise definition for the term “expert system”. This lack of consensus makes understanding the literature difficult because different authors and sometimes the same authors use the term inconsistently.”

Accordingly in the available literature we could find the whole range of definitions of an expert system:

P. Winston gives this description of expert systems [19]: “An expert system is a computer program that behaves like a human expert in some useful ways”

Another definition we could find in Michaelsen et al., [20] where expert systems are defined as “a class of computer programs that… address problems normally thought to require human specialists for their solution”.

J. Brule [21] gives the following definition of expert systems:”…expert systems: programs that mimic the advice-giving capabilities of human experts”.

D. Waterman[22]:”Expert systems are sophisticated computer programs that manipulate knowledge to solve problems efficiently and effectively in a narrow problem area”. Further on the same author in the same book gives even more specific definition of an expert system as “a subset of knowledge-based systems in that expert systems. That apply expert knowledge to difficult real world problems and … make domain knowledge explicit ad separate from the rest of the system.”

E. Feigenbaum [23] has defined an expert system as …an intelligent computer program that uses knowledge and inference procedures to solve problems that are difficult enough to require significant human expertise for their solution. The knowledge of an expert system consists of facts and heuristics. The facts constitute a body of information that is widely shared, publicly available and generally agreed upon by experts in the field. The “heuristics” are mostly private, little rules of good judgment that characterize expert-level decision making in the field. The performance level of an expert system is primarily a function of the size and the quality of the knowledge base it possesses.”

According to L. Long:[24]: “An expert system is an interactive knowledge-based system that responds to questions, asks for clarification. Makes recommendations, and generally helps users make complex decisions” 

E.M. Ellis defines [25] an expert system as “an extension of artificial intelligence, a system that uses symbolic knowledge to mimic the decision-making and problem solving thought processes of human experts”.

According to Wikipedia, the free encyclopedia:” an expert system, also known as a knowledge based system, is a computer program that contains some of the subject-specific knowledge, and contains the knowledge and analytical skills of one or more human experts”.

According to R.S. Engelmore and E. Feigenbaum expert systems are computer programs that are derived from a branch of computer science called Artificial Intelligence with the main goal to understand intelligence by building computer programs that exhibit intelligent behaviour. It means that these systems have to cover many cognitive skills, including ability to solve problems, learn and understand. Expert systems that achieve expert-level competence in solving problems in task areas … are called knowledge-based or expert systems.

In general, every expert system consists of two principal parts: 

· knowledge base

· an interference engine.

If we compare the above various definitions of expert systems we could come to the conclusion that in spite of their variety there are some common features and/or components that characterize quite completely a modern (web based) expert system. The main features and component in this respect are as follows:

· a computer program

· a computer program with an intelligent behaviour 

· a system with ability for decision making 

· a system with capacities for problem solving

· a knowledge based system

· a system based on a human experts’ knowledge

· a system with an interference engine for problem solving within the particular domain

· an interactive knowledge based system.

By comparing these features of an expert system with our web-based i-WebCare platform it is clear that our system in full meets all the particular features and/or contains all necessary components as are typical for expert systems in general:

· the iWebCare platform is a computerized system that consists of a whole package of programs that carry out all basic functions as expected from such a computerized system. Moreover it is a computerized system based on a web what makes it accessible on the widest possible platform

· the iWebCare platform in its proposed structure has incorporated as an integral part a self-learning engine that enables the system to achieve an intelligent behaviour as a typical feature for modern expert systems. The self-learning engine is going “to learn” on the basis of various cases to be investigated as potential fraudulent ones and on the basis of previous similar cases proceeds further in their handling 

· on the basis of its repository of semantic rules, the system is going to be able to solve the problem automatically and/or is going to offer all the necessary knowledge on the particular case to the domain expert for further investigation, analysis and final decision

· the proposed repository of semantic rules for fraud detection is in fact going to serve as a knowledge base where the particular knowledge of the domain experts together with the ever growing knowledge coming from the self-learning engine will gradually develop into a comprehensive knowledge base as a heart of the entire iWebCare as a modern expert system. In this connection it is important to state that as an integral part of this knowledge base also the results of the Pan-European survey will serve. In particular the legislation related to identification of fraudulent cases will play an important role in this respect

· as mentioned already above, the entire iWebCare platform and in particular its integral components as domain specific ontology, self-learning engine, a repository of semantic rules, a validation engine, etc. are based on the domain expert’s knowledge. Thus in this respect, the system has all potential to become a system that will gradually during its active service more and more behave as an expert and thus also gradually replacing the role and functions of human experts. Although it has to be stressed that as in case of the most of expert systems also iWebCare platform will probably not become a fully automatic system without necessity to cooperate and/or to utilize a knowledge of the particular domain expert

· the iWebcare web based platform through its particular engines, repository and ontology has all the potential for serving as an interference engine for problem solving within the particular domain i.e. in our case in the fraud detection, fraud analysis, fraud assessment and final solving either directly automatically or in close interaction with the domain experts

· from the above basic characteristics and features of the iWebCare web platform it is evident that the entire system will be by its substance an interactive system in the widest possible way.  

From the above it is evident that the key component of the iWebCare web based platform is represented by its particular knowledge base oriented towards the needs of the fraud detection and further handling in the health care domain. As its source it is also using the knowledge as gathered from the particular domain experts acting in the fight against fraud in the health care. 

In this connection it is important and necessary to underline again also the role of the particular Pan-European survey on the legal and organizational issues associated with fraud detection e-government processes in the health care domain. As this specific expert system of iWebcare platform has a primary role to detect and further handle the potential or real fraud in the health care domain on the Pan-European level and/or more precisely on the EU level then an inevitable and integral role and place in the structure of the particular platform has also the necessary legislation that is related to fight against fraud in the health care domain. In this connection we go even that far as to declare that especially these legal issues and/or legislative basis represent the most important part of the entire system. In fact, it is right the particular legislation that is defining in strict legal terms what is and what is not a fraudulent case in general and if applicable in the health care in particular

In addition to the legal issues of the fight against fraud in the health care domain it is quite logical that an important role in the platform belongs also to all necessary and related organizational issues i.e. organizations and institutional provisions as necessary for the fight against fraud. The importance of these institutional and/or organizational issues is given by the fact that as in general, any even the most perfect legislation is not sufficiently efficient and practically applicable if it is not supported by the particular organizational or institutional provisions. This is fully in line with the general approach of the EU institutions in general and the EC in particular that any legal act has to be accompanied and supported by the particular organizational and/or institutional provisions that only can guaranty also the necessary enforcement of the particular legislation. In this case, the part of the Pan-European survey on the organizational issues on the international as well as national levels of all EU-25 members represents an important and integral part of the particular future knowledge base of the iWebCare web based platform. 

In summary regarding the overall architecture of the iWebcare platform we could state that it is in its substance an expert system with all basic characteristics as are typical for these type of modern web-based expert systems. In view of the fact that it a specialized expert system to be acting in the fight against fraud in the health care domain then an integral part of this system has to be also the particular knowledge on legal and organizational issues as needed for this kind of the fight against fraud. This specialized knowledge base represents thus an inevitable legal and organizational framework and environment where only such a system can efficiently be operated. In principle we could state that right and only these legal and organizational issues are able to respond to two key questions regarding the fight against fraud in the health care domain:

· what is the legal definition of the particular kind of fraud in general and thus applicable in case of necessity also in the health care domain 

· what are the institutional and organizational provisions for this kind of a specific fight against fraud in the health care domain.

Both these questions can be sufficiently responded through the particular and integral part of the knowledge base of the iWebCare platform created on the basis of the Pan-European survey on the legal and institutional issues of the fight against fraud in the health care domain as we are dealing with them in the subsequent parts of this chapter.. 

6.3.2) Utilization of the results of the Pan-European survey on legal and organizational issues as an integral part of the specialized knowledge base on legal and organizational issues of the fight against fraud in the health care domain within the iWebCare web-based platform 

As mentioned already in the previous part of this chapter, the results of the Pan-European survey represent an integral part of the overall architecture and general structure of iWebCare web based platform for fight against fraud in the health care domain. Accordingly in the previous part 6.3.1 we have focused our attention on utilization of the results of our Pan-European survey as a part of the particular knowledge base of the iWebCare web based platform as a specialized expert system. In this context we have presented the main function of the Pan-European survey on legal and organizational issues as an integral part of the particular knowledge base.

In this specific sub-chapter we are going to deal in more details with the content and structure of the particular part of the knowledge base consisting of information regarding the legislative and organizational issues. 

In this connection we could define the following main segments of the particular knowledge base following mainly the semantic aspects and structure of the results of the Pan-European survey. In this respect the main semantic structure of the knowledge base on the legal and organizational issues are as follows and it consists of the following three specialized knowledge bases:

· International legislation and organizational provisions on the health care and fight against fraud as applicable also in the health care domain

· EU legislation and organizational issues as applicable for the health care and fight against fraud within the iWebcare web-based platform

· Legal and organizational issues of the health care and fight against fraud in the same domain on the level of EU member states

This part contains only the basic structure of the proposed knowledge base on the legal and organizational issues of the health care domain and fight against fraud in the same domain. The detailed specification of the semantic and content aspects of these specialized knowledge base can be found in the previous parts of this deliverable viz. in chapters 3 and 4 with particular references and/or links to the full text versions in the particular web sites of the given international organizations and/or national agencies

6.3.2.1) Specialized knowledge base on international legislation and organizational provisions on the health care and fight against fraud in the same domain

This specialized knowledge base on international legal and organizational issues regarding the fight against fraud in the health care domain consists of the following main four semantic segments:

· The United Nations legislative and organizational provisions (for more details regarding content of these UN provisions see 3.1 of this report):

The Universal Declaration of Human Rights 

The UN International Covenant on Economic, Social and Cultural Rights

The UN Convention on the Rights of Child

The UN Convention against Transnational Organized Crime

The UN Convention against Corruption

The Single Convention on narcotic Drugs 

The Convention on Psychotropic Substances

The Convention against the Illicit Traffic in narcotics Drugs and

Psychotropic Substances

The main purpose of this specialized knowledge base is to store and provide knowledge and information on the legislative and organizational provisions as enshrined in the particular UN Conventions and other similar acts of international law that are applicable for the needs of this project in general and for the iWebCare platform in particular regarding the health care as one of the fundamental human rights and also for fight against the fraud in the same domain. As all EU member states are also the UN members and two of them (France and the UK) also the permanent members of the UN Security Council their adherence to the provisions of these International laws has to be one of the fundamental principles of the EU as a community based on the principles of democracy, human and minority rights, etc. 

· The OECD legislative and organizational provisions (for more details on the content see 3.2 of this report):

OECD Convention on Combating Bribery of Foreign Public Officers

The main purpose of this specialized knowledge base is to store and provide knowledge and information on the OECD Convention relevant for the needs of this project in general and iWebCare platform in particular. As not all member states of the EU are as yet also the OECD members the direct applicability of this convention has been limited only to all EU-15 “old” member states and four new members (Czech Republic, Hungary, Poland, Slovakia). However, in general this OECD Convention has been respected also by non-member states as a customary law especially as far as the most developed states are concerned including also the remaining EU member states. 

· The Council of Europe legislative and organizational issues (for more details on the content of these CE issues see 3.3 of this report):

Criminal Law Convention on Corruption

Additional Protocol to the Criminal Law

Civil Law Convention on Corruption 

The main purpose of this specialized knowledge base on the Council of Europe legal and organizational issues as applicable for the needs of this project in general and for the iWebCare platform in particular is to contain knowledge and information. As all EU member states are also the members of the CE the impact and utilization of this legislation within the EU is fully compatible with the EU legislation itself. 

· Some other international organizations relevant for protecting rights for health care and for fight against fraud in the same domain (for more details on these international organizations see 3.4 of this report):

Transparency International 

Amnesty International

EHFCN

Although these and various other similar international organizations do not have the legal power to implement any kind of the universally binding international legislation their role in the particular problem area of the fight against fraud including that one in the health care domain has been inevitable and more and more important especially in connection with the contemporary information and communication technologies that are giving them a truly and fully global impact and effect as generally respected :watch dogs. Especially in the areas of fundamental human rights and in fight against corruption, fraud, bribery, etc. including those in the health care domain as the area of activity for this project and the iWebCare platform their role has been most respected and to some extent also worrying especially regarding an international image of the country, the particular government, an international organization, trans-national corporations, etc. In view of this fact, the knowledge base on international organizations represents an additional but important part of this system of knowledge base on legal and organizational issues regarding fight against fraud in the health care domain.

The graphical presentation in the form of the context diagram of this segment of the specialized knowledge base is presented here:
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6.3.2.2) Specialized knowledge base on the EU legislation and organizational issues as applicable in the health care and in fight against fraud in the same domain

This specialized knowledge base as a part of the knowledge base of the iWebCare web-based platform for fight against fraud in the health care domain consists of the following three basic segments:

· The EU Communitarian legislation applicable for fight against fraud in the health care domain (for more details on the structure and content see 4.1.2 of this report)

· The EU legislation on e-Europe as applicable for the development and implementation of the iWebCare platform (for more details on the structure see 4.1.3 of this report)

· The EU organizational provisions for fight against fraud in the health care domain (for more details see 4.1.4 of this report) 

The main purpose of this part of the specialized knowledge base is to store and present knowledge on the legal and organizational issues regarding the particular EU legislation applicable also for the fight against fraud in the health care domain. An important segment of this specialized knowledge base has been also the EU legislation on e-Europe as the legal frame for the development and practical implementation of the Lisbon strategy and/or its later replacement i2010. 

The graphical presentation in the form of the context diagram of this segment of the specialized knowledge base is presented here:
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6.3.2.3) Specialized knowledge base on legal and organizational issues regarding health care domain and fight against fraud in the EU member states 

This specialized knowledge base consists of three basic segments viz. regarding the old EU-25 member states and new EU member states from the CEE:

· Results of the Pan-European survey. on legislative and organizational issues in the health care and in fight against fraud in the same domain in the EU-15 member states

· Results of the Pan-European survey on legislative and organizational issues in the health care and in fight against fraud in the same domain in the EU-NMS

· Selected European health insurers in the EU member states 

The main purpose of this segment of the specialized knowledge base is to contain and present knowledge and information on the legislative and organizational issues of the fight against fraud in the health care domain in the EU member states. The content of this segment is result of various partial surveys as conducted in connection and for the needs of the particular Pan-European survey. The results are mapping situation in individual EU member states regarding their legislative and organizational provisions for the fight against fraud in the health care domain. This kind of gathered knowledge and information has been first of all prepared for the needs of the citizens of individual EU member states in order to give them a kind of guidance on opportunities how to solve their problems regarding any inconsistencies or problems in the health care domain. This part of the knowledge base serves in this respect also as a point of the first contact. In more details we deal with these issues in a separate part of this chapter. 

The graphical presentation in the form of the context diagram of this segment of the specialized knowledge base is presented here:
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The overall graphical presentation of the context diagram of the knowledge base on the legal and organizational issues of the fight against fraud within the framework of the iWebCare platform is presented at the following page.
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6.3.3) Utilization of the results of the Pan-European survey as a set of basic legal rules and regulations for designers and developers of the iWebCare platform and of other modules and subsystems of the project 

The results of the Pan-European survey in this respect of their utilization by the designers and developers of the iWebCare platform can be divided into two basic parts:

· legislative and organizational provisions on the particular subject of the fight against fraud in the health care domain regarding the provisions of the particular international legislation as presented in the 3d and the 4th chapters of this report and its application in practice of the health care

· the EU legislation as adaptable for the needs of the Lisbon strategy on e-Europe and/or its innovated version of the i2010 strategy. 

6.3.3.1) Legislative and organizational provisions in the health care domain and their application in the fight against fraudulent violation in the health care practice

As for legislative and organizational provisions of the fight against fraud in the health care domain within the iWebCare project - as being outlined and presented in the previous parts of this report - they have to be fully respected by designers of the entire general structure of the iWebCare as well of all its modules, subsystems, etc. As we have mentioned that already also in the previous parts of this chapter, the particular legal and organizational provisions represent by themselves the legal and organizational setup and conditions where the entire project has to be operated and functioning.

In this connection one of the most important factors to be respected by designers are all acts of International law dealing with the health care as one of the fundamental human rights as well as all various forms of fraud in general but that are of course applicable also for the domain of the health care.

In this respect, the iWebCare system and all its components must fully respect all provisions of the acts of the International law regarding various types of fraud as applicable in the fight against fraud in the health care domain including all various cases of their violations in the health care domain.

On the basis of our Pan-European survey and subsequent analysis and application of an ontology approach towards the particular legislation as well as investigated reality in the health care domain among the EU member states we have come to the following preliminary and/or working classification of various types of fraud in the health care domain [26] that have to be taken into account in designing any system for fight against fraud in the health care domain. Although in some cases it will be very difficult for the iWebCare system to identify this kind of fraud automatically, we consider it as our duty to present them in this part especially in order to increase awareness in this respect. In some cases this of fraud will belong to those parts of expert systems where the judgment will be more on the human part of the expert system i.e. on the domain expert than on the automatically functioning components of the same system. The main seven types of fraud in the health care domain to be respected also by the iWebcare platform are as follows:

· bribe

· theft

· corruption

· clientelism

· favoritism

· property related fraud

· other types of fraud.

As for individual occurrences of the above seven basic types of fraud in the health care domain we could identify the following ones.

· Bribe:

· patient – doctor

· pharmaceutical  suppliers – doctors

· patient – pharmacy

· patient – health authorities/administration

· doctors – health authorities/management

· pharmacists – health authorities

· medical suppliers – all other entities in the health care domain

· medical insurance – all other entities in the health care domain

As for bribery it is probably the most common and wide spread form of the fraud in the health care domain, especially in the lower income countries including those in the EU new member states. An other evident reason for bribery has been a lower standard and/or shortage of medical services. Basically we could state that in those countries but not only in them everybody acting in the health care domain has been bribing everybody else especially patients but also pharmaceutical multinational corporations, etc.. According to some surveys conducted in this respect, almost all citizens of the EU NMS have admitted that at least ones they have used some kind of bribery especially in order to get a better medical service, a shorter waiting period (e.g. in some cases the waiting period for some frequently needed medical investigations like e.g. mammography, artificial joints, etc. the waiting period has regularly been up to one year or even more. Another reason has been a desire to get the so-called “above-the-standard hospital room, getting better spas for the particular diagnosis, etc.:

As for bribery carried our by pharmaceutical suppliers it has been most wide-spread in the EU NMS. The particular multi-national corporations have benefited from the fact that low paid doctors in those countries have had naturally more temptations to get some benefits from them than in the EU old member states. For prescribing their products to patients, the multinational corporations have been offering to their customers-doctors various “incentives” catalogues with “perks” for those who were regular and successful “distributors” of their medicines, medical appliances, drugs, etc. with such potential rewards as study tours, visits to overseas fairs, “conferences and/or seminars”, new products presentations all of them by an accident in the most attractive and/or exotic tourist destinations. Or the catalogues are offering various merchandise like consumer electronics and other attractive merchandise just as a reward for collecting some number of “point” collected from prescribing particular medicines, drugs, etc. of the given company. 

· Theft of:

· medical supplies

· medical consumables

· medical equipment

· insurance contributions

· cash payments from patients

· chemical substances especially those of psychotropic character, various drugs, alcohol, etc.

· fuel

· various general materials especially of construction character, equipment

· misuse of official vehicles for private purposes, spare parts, etc.

· various other forms of theft

Within this rather wide area of fraud in the form of theft one of the most typical problems especially in the EU new member states has been the problem with misuse of funds collected through insurance policies for private needs of insurance companies, but also various kinds of administrations acting in the domain of the health care domain as e.g. misuse of funds destined for the health care for purchase of expensive and luxury furniture, cars, etc. that often have nothing to do with the primary medical services, etc. It is then no surprise that in some hospitals the situation of patients has deteriorated to such an extent that they have to bring with them for their hospitalization also various own essential necessities like towels, clean bed sheets, toilet paper, utensils, not to mention a food, etc. while they have to pay for their hospitalization an extra payment in addition to those to be provided from their insurance policies. 

Regarding problems with health insurance policies, there has been a specific problem – again especially in case of NMS – in case of older citizens who have been paying their health insurance policies for their whole active life. But in their older age when they need to benefit from their life-long paid insurance policies they are treated in the same way as in case of young people who just started their first jobs and thus also starting their initial contributions to their health insurance. According to the existing new and ever changing legislation all patients have to pay the same additional fees and various payments, “contributions” irrespective of their real years of health insurance contributions. There exists no system of a kind of extra benefits like e.g. in the car insurance policies where after several years of a “no damage” of car operation, there exist a system of bonuses and lower insurance policies payments. 

· Corruption:

The corruption is one of the widest cases of fraud especially in the health care domain. In principle in the case of corruption it is the same kind of fraudulent behavior as in the case of bribery. The difference is basically only regarding the overall character of such fraudulent activities. In case of bribery it is more or less occurring only on an individual basis and often just on the case-to-case basis. In case of corruption the same fraudulent behavior is - according to various definitions – a well organized (among several actors) and systematically carried out fraudulent activity on a long-term basis.

In this respect then the corruption is in difference to bribery a fraudulent activity that as a rule includes the whole range of partners including multinational corporations, health authorities and various other entities. Typical examples of this kind of organized, large scale corruption activities especially in the case of the public procurement, health care “reforms”, privatization of health care services, facilities, etc. 

Again as in various other types of fraud, the corruption has been most widespread in the conditions of the health care in the EU NMS. All those ongoing processes of health care reforms from the previous free health care to the “free” health care system with elements of the market economy have been almost ideal conditions for the large scale corruption in all its various forms. In this respect especially ongoing privatization of the health care facilities such as hospitals, medical centers, spas, emergency medical services and facilities have been a primary target for all various kinds of large scale corruption, etc.

· Clientelism & favoritism, etc.
· clientelism

· favoritism

· nepotism

· cronyism

· elitism

· discrimination

These various forms of fraudulent behavior existing also in the health care domain have very close relations to concrete forms of the large scale corruption. Especially, through these various forms of personnel related fraud there are created necessary personal links and mutual interconnections as needed for corruption activities. Through placing “proper” people to the “proper” positions there are created necessary preconditions for subsequent big corrupted activities e.g. in the public procurement for the health care services, in privatization of health care related facilities, etc. 

In the case of public procurement it is achieved mainly through giving big state procurement activities and/or orders to proper firms, suppliers, etc without any or very limited public tender procedures. As a rule due to the urgency, a “lack” of time or because of very specific specifications for the given products, services, future provider, etc. it is in advance clear that only a particular pre-selected company can meet in full such specific conditions.

In the case of privatization again it is similar process when the former state owned health facility is going to be privatized by the new private owner, that often in the case of the privatization itself has not yet even officially been registered as a private company. Or it has already been registered but in totally different business activities than is required for the new private ownership of the particular health care facilities. Or it has no suitable premises and/or locality or facilities as normally needed for the particular health care related services, activities, etc. 

In many cases, this kind of fraudulent behavior is closely related also to such negative and generally unacceptable behavior like discrimination, elitism, hidden bribery or corruption in the forms of various kinds of “sponsorships”, “voluntary” contributions, etc. A lot of harm in this respect is caused by the fact that the domain of health care has been infamous for its closed societal status, elitism, professional or family clans, etc. 

Especially, in the health care domain there is quite often a tendency towards a kind of elitism, as problems related to health care services and any inappropriate activities are as a rule considered as highly professional and requiring such a high qualifications that they can be considered and judged only by expert panels consisting of medical doctors. They usually consider and close individual cases of whatever misconduct with the infamous medical solidarity when in the most cases any misconduct caused by a doctor is finally presented in such a way that the particular doctor or medical staff has not caused by their misconduct any harm that would correspond to any punishment. Especially in the EU NMS there has still been existing a problem of “underpaid” medical staff. It is absolutely true that e.g. salaries of doctors in the EU NMS are representing only a fraction of salaries as earned by their colleagues in the EU-15 member states. But it is also true that their salaries in general still correspond to relatively lower cost of life in the NMS in comparison with the living conditions in the old EU member states. Although it is also true that in general living costs in the NMS have tendency to grow much faster than incomes mainly due to the fact that excessive and very often absolutely redundant and unnecessary imports from the old to new member states are very quickly equalizing costs of living in both parts of the current enlarged EU. Moreover, we have take into account that in the medical services in the NMS there is still a strong tendency to pay various kinds of “attention, presents, gifts” for medical services as it has been traditional phenomenon during the former free medical care during the socialism. Nowadays most of medical services are not for free but against regular prices stipulated by official or unofficial price lists, ”expected” sponsor contributions, etc.

In view of these facts, the health care domain has been in general considered especially in the NMS as one of the most corrupted sectors in the context of overall socio-economic conditions. 

· Property related fraud
as we have already mentioned in the previous parts of this chapter, the domain of medical services has been infamous for various kinds of fraudulent activities related to transfer of property, procurement, etc.

Among the most common forms of property related fraud belong the following cases most often occurring again in the EU NMS:

· privatization of medical facilities in general and in all its various often quite not-so-clear ways and methods

· public procurement

· investment and innovation activities, when such activities are often starting as a big grandious actions and that later on have to be sold to private investors due to lack of funding, etc. It is quite clear that very often for a fraction of real prices, etc. 

· renting and hiring of health care premises originally provided by the state and on the basis of tax payers money with very often latest and expensive medical equipment to private medical sectors, very often to the same medical personnel that has been responsible for that property as representatives of the particular state medical institutions, etc. In brief the same personnel first on the expenses of state funds renovates, innovates, upgrades the state medical facilities and then immediately rents (and later sells) the same modernized facilities to themselves but already as private entities in order to achieve their better and “more efficient” utilization 

· subsidiarity based on the transfer of medical facilities to local authorities that however do not have necessary know how, funding, administrative and professional capacities for operating them and thus they finally finish again in the hands of private professional medical groups, etc. who are ready to help in this respect financially and also by securing professional standard of provided services but of course on the strict market conditions for extra payment. Very often it goes to such absurd situations that the same doctor in the same medical facilities is providing two different kind of medical services. If a patient comes as a patient on the basis of its medical insurance policy he/she has to wait for weeks, months or even longer for the particular medical services but as long as the same patient is willing to pay full market price for the same services then in the same facility in the same ambulance and by the same doctor he/she receives the required service ion the spot and immediately even without necessity to wait in the obligatory cues, or a waiting list. Hence the same medical property but rented to private medical practice has at least two different ways of utilization regarding medical services. 

· Very often this kind of fraudulent activities has been called as marketization or rationalization of the medical and/or health care system but in substance it was just an often fraudulent transfer of the former state medical facilities to private hands

· One of the ways how to “transfer” medical facilities to private hands has been also the process of bankruptcy, when for long-term disability of the medical services to meet its various financial obligations especially regarding costs for energies, water supply, etc. then such an indebted medical facilities is going to be sold to private entities without any or proper tender procedure due to the urgency of the case. 

· Similar effect can be achieved also through declaring the particular medical facility as a redundant one especially in the case of hospital or other larger medical facilities placed on relatively big plots being close to city centres, etc. . In many such cases as a rule such a facility has been localized in the most attractive areas that are of interest for some developers or construction “sharks”, etc. In most such cases, the domestic or foreign investors are willing to take over the existing debt and thus cleaning the particular portfolio and then use it for some attractive business activities either through new construction or through an adaptation of the existing medical facilities directly for business activities.

· Other types of fraud
In addition to the above six categories of fraud applicable also in the domain of the health care, there exist also some others that we have placed into this last category of other types of fraud.

Some of them have their origin in the specifics of the health care domain, while some others are the consequence of the negligence or inconsistencies of the government or medical authorities regarding some of their policies or responsibilities.

As for the first type of other fraud the most important factors for them are the following ones:

· the health care by its substance i.e. healing from diseases, illnesses, mental and physical disorders, injuries, etc. and in many cases thus saving what is the most valuable for human beings i.e. human lives has a unique positions among all human activities. Nowhere else are people so willing to pay whatever price like in the case of medical services so it is only a step from all kinds of fraud that people are “voluntarily” willing to tolerate or directly sponsor in order to help in this way to themselves or to their families members. Hence in many cases people do not see various kinds of bribery as a negative factor but rather as their willingness to do everything what is possible for curing or saving lives of their most beloved

· doctors and medical staff in general are also well aware of this their own unique role in saving lives or curing various kinds of diseases and thus also they have often a feeling that they just simply deserve to be rewarded more adequately for theses their unique services and thus also do not see it as some negative fact 

· the medical professions are the only ones where a real medical qualification and specialization are strictly observed. Basically we could say that the medical services can be provided only by medically trained and educated staff what does not exist in any other profession. This exclusivity plays also some role in the status of a kind of corruption or bribery in the health care domain

· these internal and external factors are also contributing to the fact that medical services are considered as one of the most corrupted and bribed sectors in general although those directly involved in them i.e. doctors or patients do not see it in that way.

As for the second type of fraud in the health care domain, the main reasons are in various kinds of inconsistencies of the government policies towards the health care domain and policy. The main inconsistencies in this respect are as follows:

· the more society becomes older, the more government funds are needed for securing the adequate medical services for those who need it as a government sponsored one as e.g. in case of elderly people, pensioners, children, etc. Thus it is no surprise that governments are often the biggest non-payers and/or non-contributors into the otherwise obligatory health care funds 

· thru various reforms, governments try to solve the ever growing disparity between the above growing needs for government funding and scarcity of available funds in state budgets allocated for the health care. Every reform brings some uncertainty and thus also an area for fraud, etc. Generally, we could state that governments in this ways are often the main creators of the corruption prone environment in the health care domain

· by this never ending reforms the most negatively effected are those who are most in need of adequate medical care like e.g. elderly people, pensioners, etc. As we have already presented it in the previous parts of this chapter, the most negatively effected are pensioners in that respect that they have to pay or prepay the same amounts of money for medical services, medicines, hospitalization, etc. as those who just started their first jobs and thus also their contributory service to the medical health insurance policies. Moreover, the pensioners have to contribute the same amounts from their meager pensions that are often on the level or even bellow of the minimum wages

· the second most negatively effected category are children. Although as we have mentioned above all the EU member states are also parties or signatories into the UN Convention on the Right of Child that among others stipulates an adequate medical care for all children, etc., many state parties take this their own obligation not so seriously as requested. For example although in many states is guaranteed free medical care, in practice this constitutional right is violated also in case of children. So medical care for children in practice requires the same “contributions” or payments for treatment, medicines, etc. like in case of adult population although according to the particular UN Convention the child is up to the age of 18 years. In the specific conditions of the EU with the free movement of persons there exist a special problem in this respect regarding children born in other member state than the state of their mothers. For example in the case of Slovakia a child born in other EU member state to a mother with the Slovak citizenship, that child has immediately the Slovak citizenship after his/her mother. However, when it happens that such a child returns to his/her home country of citizenship then it takes up to three months(?!) to acquire so called “Birth ID number” so during that waiting period a particular child is not eligible for the free medical services as the particular free medical insurance policy it can acquire only with that ID number. So during that waiting period up to three months all medical expenses must be paid as in case of any other foreign child or citizens from the outside of the EU. Although according to the basic EU treaties Slovak citizen is automatically also the EU citizen – irrespective if born in own EU member state or in some other EU member state - has to be treated equally in all respects with other citizens of the EU without any discrimination including a “free” medical services like it is in the case of the Slovak Republic. The rules for acquiring the above Slovak Birth ID number has still been basically administered by a Law No. 154/1994 although innovated in 1994 in connection with the entry of Slovakia into the EU but basically still discriminating new born citizens of the Slovak Republic with the citizenship also of the EU. Basically for these children born in the EU exist no difference in comparison with those born somewhere in Africa, Asia, etc. and they have to wait for the free medical services. The registration of a child of the Slovak citizenship but born in other EU member state is object of unbelievable bureaucratic mismanagement that requires all related documents from other EU member state to be translated to the Slovak language (where is a mutual recognition of documents more over if it is in one of the 3 basic working languages i.e. English?! For registering such a baby into the permanent residence of mother it has to be submitted a certificate on ownership of the particular house, apartment, etc. And of course all these excessive bureaucracy is one of the best preconditions for corruption, bribery, etc. if one wants that a newly born baby would be eligible for the medical care guaranteed by the national constitution, EU treaties and legislation and also by the UN Convention on the Rights of Child.  

In conclusion to this part we could state that all these types of fraud or activities and/or negligence by authorities being responsible for the domain of the health care are creating suitable environment for various types of them. Most probably some of them will not be possible to identify by the proposed iWebCare platform for fight against fraud and.or by its modules. But we have considered it as our duty to present them as a result of the particular Pan-European survey and thus to bring them to the attention of the designers of the particular iWebcare platform who could use them in refining the given overall design as well as individual modules and functions.

6.3.3.2)Results of the analysis of the EU legislation related to the Lisbon strategy and its applicability in the iWebCare design 

In this part of this chapter we are going to deal with the results of the analysis of the EU legislation related to the Lisbon strategy and its applicability in the iWebCare design. As we have already stated in this chapter above, the iWebCare platform for fight against fraud in the health care domain in addition to the specific legislation related to the health care domain and/or to the fight against fraud in the same domain has to respect also legislation that has been outlining the legislative framework for any information and/or expert system being part of the implementation of the Lisbon strategy and/or its innovated version on i2010. 

In this respect at least these following 17 key legislative out of altogether 42 acts as specified in the chapter 4.1.3 on pages 105-108 have to be applied also in the iWebCare system:

	1) Directive
	2002/77/EC of 16 September 2002 on competition in the markets for electronic Communications networks and services

	2) Directive
	2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data and the protection of privacy in the electronic communications sector (Data Protection Directive)

	3) Directive
	2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’ rights relating to electronic communications networks and services (Universal Service Directive)

	4) Directive
	2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive)

	5) Directive
	2002/20/EC of the European Parliament and of the Council 7 March 2002 on the authorization of electronic communications networks and services (Authorization Directive)

	6) Directive
	2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of, electronic communications networks and associated facilities (Access Directive)

	7) Directive
	2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society

	8)Directive
	2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce)

	9) Directive
	1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community framework for electronic signatures (Electronic Signatures Directive)

	10) Directive
	98/84/EC of the European Parliament and of the Council of 20 November 1998 on the legal protection of services based on, or consisting of, conditional access

	11) Directive
	98/48/EC of the European Parliament and of the Council of 20 July 1998 amending Directive 98/34/EC laying down a procedure for the provision of information in the field of technical standards and regulations

	12) Directive
	1998/34/EC Definition of Information Society Services, amended by 1998/48/EC

	13) Directive
	1998/27/EC Protection of consumer interests

	14) Directive
	97/66/EC of the European Parliament and of the Council of 15 December 

1997 concerning the processing of personal data and the protection of 

privacy in the telecommunications sector

	15) Directive
	97/33/EC of the European Parliament and of the Council of 30 June 1997 on interconnection in Telecommunications with regard to ensuring universal service and interoperability through application of the principles of Open Network Provision (ONP)

	16) Commission

Directive
	96/2/EC of 16 January 1996 amending Directive 90/388/EEC with regard to mobile and personal communications

	17) Directive
	95/46/EC of the European Parliament and of the Council of 24 October1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data


In the above table we are presenting altogether 17 Community directives that on the basis of the particular analysis and consultations with experts have been identified as relevant and applicable also for the iWebCare platform. It means that from the total of 42 directives as adopted for the needs of implementation of the Lisbon strategy on e-Europe for this specific project belonging to the e-Government and e-health are directly applicable in this respect above 17 of them. According to their character, it is quite evident that some of them are of utmost importance for the functioning of the iWebcare platform and as such have to be strictly observed and implemented also by its designers as e.g. on:

· a processing of personal data where especially personal health care records of a special nature and thus also a very strict regiment on their protection and confidentiality 

· protection o user’s (in this case patients) rights relating to electronic communications networks and services

· on legal aspects of information society as this system by its substance and character represents an important segment of information society and its development as it concerns some of the fundamental human rights and their protection

· on electronic signature as one of the main tools regarding bringing all the potential benefits of the information society directly and literally into the finger tips of every and each citizen of the EU. And where however, the situation in individual EU member states is quite different and basically has been developing mostly on a national (member states) level than on the overall community level. Hence there is a real danger that once all those systems requiring or working with e-signature will become operational there will exist no all-the-EU covering system of e-signature

· on technical standards and regulations as a necessary precondition for harmonization and compatibility of all various systems creating structure of the future Pan-European and/or EU information networks.

The so far identified list of relevant EU legislative acts for their direct application in

the individual iWebCare structures are as follows:

	Type of the

EU legal 

acts
	Title of the EU legal act
	Application in the iWebCare

	Directive


	2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data and the protection of privacy in the electronic communications sector (Data Protection Directive)
	The architecture of the iWebCare platform in D03 will include a security module, which will guarantee the privacy of personal data during their storage as well as their transmission.

	
	
	The use of XML encryption will secure the data protection and privacy as all documents will be encrypted when they are stored in the server and when they are transmitted across different modules of iWebCare Platform. Also very sensitive information (name of patient and bank accounts) will not be provided by RBH/NHS to the iWebcare platform.

	Council

Directive


	2002/38/EC of 7 May 2002 amending and amending temporarily Directive 77/388/EEC as regards the value added tax arrangements applicable to radio and television broadcasting services and certain electronically supplied services.
	Taxation will affect the profitability and affordability of the iWebCare platform.  D23 will investigate these regulations and their effects to ensure compliance and the costs associated with it.

	Directive


	2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce)
	These directives will affect the way the service will provided to the users.  During the preparation of D23 these directives will be investigated in order to ensure compliance.  More over these directives affect the method of service delivery and extraction of payment, thus, indirectly affecting the choice of business model.

The use of XML signature and SSL connection at all time can cover the legal aspects of electronic commerce.

	Directive


	1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community framework for electronic signatures (Electronic Signatures Directive)
	Electronic signatures will be used as part of the security provisions made by the Platform.  This directive indirectly affects the security module described in D03.

	
	
	The use of Electronic signatures on uploading files and XML Communications.

	Directive


	97/66/EC of the European Parliament and of the Council of 15 December 

1997 concerning the processing of personal data and the protection of 

privacy in the telecommunications sector
	Again, privacy has to be respected by the software implementing the Platform. Thus, legal concerns will have to be addressed in the section of D03 relating to security

	
	
	All data handled by the iWebCare platform will be secured and encrypted and only specific modules and authorized users will be able to access/view the data. And the Provisional agreement.

	Directive
	1997/7/EEC Protection of consumers in respect of distance contracts
	These legal constraints will have to be investigated during development of D23.  The choice of business model and service delivery will be have to take these into account, including the cost of compliance

All data handled by the iWebCare platform will be secured and encrypted and only specific modules and authorized users will be able to access/view the data. When data transmission takes place (submission of information in the iWebCare platform) the data are encrypted and digitally signed.

	Directive


	95/46/EC of the European Parliament and of the Council of 24 October1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data
	Again, privacy has to be respected by the software implementing the Platform. Thus, legal concerns will have to be addressed in the section of D03 relating to security.

	Directive
	1993/13/EEC Unfair terms in consumer contracts
	These legal constraints will have to be investigated during development of D23.  The choice of business model and service delivery will be have to take these into account, including the cost of compliance

	Directive
	1985/374/EEC Liability and defective products
	These legal constraints will have to be investigated during development of D23.  They will affect promotional strategy and protection from liable and defective fraud indications.

	Directive
	1984/450/EEC Misleading and comparative advertising
	


Some other of the remaining legislative acts of the EU on the e-Europe as identified for the potential needs of the iWebCare  will be assessed either in the later development stages or are going to have not so direct implications for the functioning of the iWebCare platform. But in any case by their overall and/or more generalized character they are creating also for this system the necessary overall legislative framework as identified also for the overall e-Europe strategy and thus are applicable also for the iWebCare.  

In conclusion to this part on utilization of the results of the Pan-European survey on legal and organizational issues by the designers of the iWebCare platform, we could state that in general it is necessary specially from the EU member states and in particular from the NMS to be more active and effective in their implementation on the national levels and in their particular national legislation. It is absolutely unacceptable that some EU new member states even after more than 3 years since their accession to the EU are treating their newly born EU citizens just because they were not born in their own home country are treated and discriminated according to the same discriminatory measures as in case of the EU non-citizens. Although also in that case the provisions of the UN Convention on the Right of Child have to be fully respected especially in such a sensitive area as is one of the fundamental human rights regarding adequate medical care!   

In this respect it is desirable that also the EU institutions and in particular the European Commission will be more strict in its requirements for observation of the Community legislation in particular regarding the EU NMS. More than three years since their accession to the EU has been a long enough time to adopt to some elementary principles of the EU legislation in particular regarding e.g. the EU citizenship!

6.3.4)Utilization of the results of the Pan-European survey on legal and organizational issues as a part of information and communication services for EU citizens and all various categories of users and end-users including those of the iWebcare platform

The last but definitely not the least direction of utilization of the results from the Pan-European survey on legal and organizational issues related to fight against fraud in the health care domain has been their utilization for information and communication purposes.

In this respect, the entire knowledge base of the iWebCare platform as specified in the previous parts of this chapter is at the same time also a primary source of information for this communication and information functions.

In this respect all specialized knowledge bases as specified in previous part 6.3.2 are fulfilling their information and communication functions on particular subject matter area for all various categories of users including ordinary citizens of the EU:

6.3.4.1)Information and communication functions of the specialized knowledge base on international legislation related to the health care and to fight against fraud in the same domain

This segment of the specialized knowledge base offers to all users all basic information as necessary for informing and to learn about the fundamental human rights regarding the health care. It is quite surprising that most of the citizens of the EU especially in the NMS where historically the theme of human rights in general was more oppressed than supported, the knowledge in this respect has been very low. Unfortunately also many government institutions as we have presented it in the previous parts of this report have still many problems to recognize and respect this kind of fundamental human rights. Hence in this respect this particular segment of the specialized knowledge base could serve as an independent and very objective source of all necessary information on this part of the fundamental human rights applicable fully also to citizens of the EU. 

In addition to information on the particular legislation, this specialized knowledge base contains also all necessary information on basic institutional and organizational aspects of that legislation. On the basis of this information, various categories of users have possibility to take any action and/or steps as needed to achieve the needed remedy in case they feel that their fundamental human rights including those on the health care have been violated and/or not observed as stipulated in the particular acts of international law either within the system of the United Nations or some other international organizations like the EU, the OECD, the Council of Europe, etc. In this respect an important information and communication function has also that segment of this specialized knowledge base that is dealing with various international non-governmental organizations, initiatives, interest groups, etc. 

In this respect this particular specialized knowledge base contains also a wide range of interfaces to various web sites of these international organizations and other entities. Hence, in most cases there are on the finger tips available not only all necessary information but also all necessary communication tools and instrument as needed for direct access to particular international entities with citizens’ complaints, inquiries, etc. 

Of course that an integral part of this segment of the specialized knowledge base is represented also by the international legislation applicable for the fight against fraud in the health care domain that also could serve as an invaluable source of information for those who want or need more information on these legal aspects of the fight against fraud in the health care domain. And again with direct access to the particular legal acts of international laws as they are available in the full text form on the web sites of the particular international organizations. 

6.3.4.2)The information and communication functions of the specialized knowledge base on the EU legislation and organizational issues

This segment of the specialized knowledge base is offering information and communication facilities regarding EU legislative and organizational sets up regarding the health care domain and the fight against fraud in the health care domain. In this respect, this specialized data base has contained some basic information on articles of the Basic Treaties related to the particular problem area including the EU legislative provisions on fundamental human rights. Especially regarding the particular Treaty on European Union [8] and related Articles K1 through 9 and subsequent Protocols as described in the chapter 4.1.2 of this report. 

The other part of this specialized segment of the iWebCare knowledge base contains information on the EU legislation applicable for the development and implementation of the Lisbon strategy on e-Europe and its various e-sectors. Among them is also e-health where by its orientation belongs also the iWebcare platform. As we have presented it in the previous part os of these chapter and/or also this report there has been altogether 42 of various EU Directives adopted either by the European Commission (16 of them), the European parliament (19) or 7 as adopted by the Council of the EU. According to our analysis out of them 17 are directly applicable also for this project and their list has been presented in the previous part of this chapter. 

This segment of the specialized knowledge base in addition to the basic information on this part of the Community legislation contains also direct communication links to the particular full-text of the particular legislation and thus also providing an immediate but what is important also always up-to-date status of that legislation. 

In addition to legislative part of this information and communication services, this particular segment of the iWebCare specialized knowledge base contains also some basic information on the organizational aspects of the fight against fraud in the health care domain on the EU level (for more details see chapter 4.1.4 of this report). Although the health care as well as some other humanitarian sectors education, social affairs, culture are not directly among the common community policies there are existing some important organizational and institutional provisions that enable especially to citizens of the EU to seek the remedy also in these problem areas including health care. The legislative framework for such a remedy process has been created by the fact that all latest basic as well as accession treaties have contained also direct references to the necessity to observe in addition to democratic principles also references to fundamental human rights either as enshrined in the UN acts of international law or in the legislative framework e.g. of the Council of Europe. It is pity and especially shame for the governments of these member states that most citizens of the EU and especially those from the NMS have no whatsoever information on their direct access and possibilities to seek remedy in their health related problems directly e.g. at the European Court of Justice. 

Although it is true that “ When the original three European Community Treaties were signed in the 1950s they contained no provisions concerning the protection of human rights in the conduct of Community affairs. More than fifty years since the ECSC was founded, the position has changed considerably…” ([8,] on page 316) and now it is possible to place a complaint in any of the violation of the fundamental human rights directly to the European Court of Justice in Luxembourg. Again it is shame that the governments of the member states and especially those of the NMS have either intentionally or for the lack of knowledge not communicated this important information to the citizens of their respective EU member states. In view of the catastrophic situation of the health care especially in the NMS it would be an issue that would make the citizens attitude towards the EU much more positive than it is nowadays. 

Hence it our ambitions to bring to the attention of all EU citizens that they are not so hopelessly left on mercy of their governments regarding their fundamental human rights in the health care domain as it is generally perceived. Of course that this increased awareness and knowledge is closely related also to the increased knowledge on possibilities regarding fight against fraud in the health care domain also on the national levels of individual EU member states especially those new ones. The same we could say also regarding a total ignorance from the side of EU member states national governments on the SOLVIT (ec.europa.eu/solvit or ec.europa.eu/europedirect, or ec.europa.eu/youreurope or ec.europa.eu/citizensrights, etc.) as one of the EU initiatives to help citizens of the EU member states in SOLVIT i.e. their various problems including those related to social and thus also health care issues. In this connection we have conducted some non-representative survey among our students (not only young internal but also external i.e. those already working and also studying) and no one of them had any idea about existence such an opportunity to help them in their various problems they may have as the EU citizens. Otherwise there would not be possible that on the national level the governmental agencies do not respect some of the fundamental human rights including those in the health care as we have mentioned them also in this report in connection of discrimination of the newly born babies in Slovakia just because that baby happened to be born to a Slovak mother in other EU member state, denying to that baby an basic health care during the waiting period for the national identification number (otherwise it consists just of slightly modified date of birth and 4 position serial number generated by the computer in advance (in order to differentiate babies born on the same date) what for various bureaucratic reasons could last up to 3 (Three!!!) months, in addition requiring totally non-sense various documents like the certificate of ownership of the accommodation facility where such a baby has to be registered for a permanent residence in its home country. An other certificate is needed that even if that baby finally acquires that national identification number parents have to submit a special certificate that that baby lived for at least 28 days in order to be eligible for the meager state financial contribution to new born babies (please note that it take at least 1-3 month to get that identification number so it is clear that it had to live for at least that period, etc. and so on and not respecting and differentiating among the babies born as the EU citizens in the EU territory with free movement of persons, with mutual recognition of documents, etc. It is not needed to add that all these bureaucratic procedures have to be conducted on classical paper documents with the excessive overlapping on “reported” data., etc. And that all in year 2007 i.e. more than three years since the citizens of the Slovak republic have become also citizens of the EU and more than 7 (seven!!!) years since also the at that time candidate countries have also adopted their adherence to the main goals of the Lisbon strategy on e-Europe with Internet as its main technological backbone! No one then should be surprised that the Slovak republic in general and its “health care” systems are generally not only by own citizens but also by recognized internationally recognized agencies considered as one of the most prone to corruption among the developed and/or transitional countries. In many similar survey it is placed on around the 50th rank so much higher than is number of the EU, OECD etc. countries i.e. organizations requiring from their members democracy, transparency, adherence to law, etc.

On all and various other issues this part of the particular segment of the knowledge base want to inform and give communication tools and instruments in order the EU citizens would be better advised on their fundamental human rights including those on the health care and on fight against fraud including the one caused by the extreme and state sponsored bureaucracy in many cases existing only in order to collect from parents some fees for issuing all those various totally non-sense certificates, documents, translations, etc. 

It the ambition of this segment of our knowledge base to help EU citizens with information and communication tools in solving their various problems including those of the health care!

6.3.4.3)The information and communication functions of the specialized segment of the knowledge base on the results of the Pan-European survey regarding EU member states 

This third and the last information and communication “module” is providing various information and communication tools related to situation in the health care domain and fight against fraud in individual EU member states. This information and communication functions are based on the utilization of the particular specialized knowledge base that consists of the following three key parts:

· Information and communication tools as collected within the Pan-European survey in the EU-15 old member states

· Information and communication tools as collected within the Pan-European survey in the EU NMS

· Information and communication tools as collected within the Pan-European survey on various issues related to EU member states

The basic structure of the information and communication tools as collected within the particular Pan-European survey are further structured according to the following main categories for individual EU member states:

· e-mail address/website – as key addresses to contact most relevant national authorities for the particular problem area of this project

· Relevant international conventions of which individual member states are signatories, parties, etc.

· Financing of the health care

· Key stake holders in the health care and fight against fraud

· European health insurers active in individual member states

· Legislation (basic national) on the health care, fraud, corruption, etc.

· Management and methods of combating fraud and corruption

· Specialized fight against fraud and corruption in the health care

· Ongoing reforms in the health care domain

· Research on the health care fraud

· Health care (anti-) fraud and corruption measures 

· Current Internet based tools in the fight against fraud and corruption in the the health care (none reported as yet)

These above categories of information and communication tools (links to the particular web sites if applicable) are available for the EU old and new member states and thus mutually comparable.

As for another set of information in this specialized knowledge base it is a set of information and communication tools to the major European insurers, who as we have found out during the particular survey as well as our other related research play in the health care domain as well as in the fight against fraud in the same domain one of the of the key roles. As we have mentioned it in the previous parts of this report some corruption existing in the health care domain has been directly related also to some fraudulent activities of some multinational insurance companies especially in the low income countries like are the EU NMS, etc.

The last segments of this part of the specialized knowledge base is related to the status of individual EU member states vis-à-vis the basic International Conventions relevant to the fight against fraud on the international level. In this connection quite surprisingly we can find that many EU member states and in this case not only among the NMS are signatories but have not yet ratified them and thus also formally have not implemented them in the national legislative system. That is also demonstrating a kind of attitude on the national level to the fight against fraud in general and in the health care in particular. 

Summary

In summary we could state that in view of the above, there are altogether four basic directions of utilization of the results of the Pan-European Survey on the Legal and Organizational Issues associated with Fraud detection e-Government Processes in the Health Care Domain for the iWebCare fraud detection platform and they are as follows:

· the particular results represent an integral part of the iWebcare as an expert system based on the knowledge of domain experts in the area of fraud detection in the health care domain. In this context, knowledge of the basic legal and organizational issues as gathered from the particular Pan-European survey represents an inevitable part of such an expert system. This kind of system cannot quite naturally work without having these legal and organizational information and knowledge as a part of its general architecture and knowledge base

· the results of the Pan-European survey on legal and organizational issues represents one of the fundamental parts of the particular knowledge bases. Without this kind of knowledge the system could not fulfill some of its basic functions in detecting fraud, etc. as the key question in this respect i.e. what is and what is not a fraud can be responded on the basis of the particular legislation either of the international, community or national nature

· the results of the particular survey are within the iWebCare platform a source of knowledge for designers and implementors who needs to know these legal and organizational issues in order they could be incorporated into the structure of the system and/or its individual modules, etc. and thus they would develop and implement the particular system in conformity with the required legal and organizational issues

the last but definitely not the least direction of utilization of the particular results of the survey are for the general information and communication functions. This kind of expert system simply cannot be efficiently implemented and functioning unless it is able to provide all users of the system with some basic information regarding the particular domain. In this specific case it is information on the legal and organizational issues of the health care systems in general and in fight against fraud in the same domain in particular. In general this function is first of all focused on increasing public awareness in the particular domain as without active cooperation with the general public any fight against fraud in the health care domain is just simply impossible. The bribery and corruption are in general so discreet activities especially in the health care domain that without this active cooperation such a fight even with the most sophisticated expert systems, embedded decision support systems, self-learning engines, detection procedures etc. is just a lost opportunity! Hence the information and communication functions for citizens of the EU are in this respect of utmost importance. In this respect it is very important that the citizens of the EU will first of all well know and be aware of their fundamental human rights including those on the health care as one of those that are becoming more and more important in connection with the growing numbers of the elder citizens. In view of these facts and ongoing processes it is our intention to contribute as much as possible to general information standard and awareness of people in the EU also through our proposed iWebCare knowledge base on legal and organizational issues and its information function!   
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